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(3) 
Sec.  5.     The  provisions  of  this  code,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations  thereof,  and  not 
as  new  enactments. 

(4) 

Sec.  8.  No  action  or  proceeding  commenced  before  this  code  fakes  effect, 
and  no  right  accrued,  is  affected  by  its  provisions,  but  the  proceedings  therein 
must  conform  to  the  requirements  of  this  code  as  far  as  applicable. 

(6) 
Sec.  9.     When  a  limitation  or  period  of  time  prescribed  in  any  existing 

statute  for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other  purpose, 
has  begun  to  run  before  this  code  goes  into  effect,  and  the  same  or  any  limi- 
tation is  prescribed  in  this  code,  the  time  which  has  already  run  shall  be 
deemed  part  of  the  time  prescribed  as  such  limitation  by  this  code.  [Amend- 
ment approved  March  24,  1874;  Amendments  1873-74,  279.  In  effect  July 
1,  1874.] 

(7) 
Sec.  11.     If  the  first  day  of  January,  the  twenty-second  day  of  February, 
the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  falls  upon  a 
Sunday,  the  Monday  following  is  a  holiday.     [Amendment  approved  March 
24,  1874;  Amendments  1873-74,  279.     In  effect  July  1,  1874.] 

(9) 
Sec.  17.     Words  used  in  this  code  in  the  present  tense  include  the  future 

as  well  as  the  present;  words  used  in  the  masculine  gender  include  the  femi- 
nine and  neuter;  the  singular  number  includes  the  plural,  and  the  plural  the 
singular;  the  word  "person"  includes  a  corporation  as  well  as  a  natural  person; 
writing  includes  printing;  oath  includes  affirmation  or  declaration;  and  every 
mode  of  oral  statement,  under  oath  or  affirmation,  is  embraced  by  the  term 
"testify,"'  and  every  written  one  in  the  term  "depose";  signature  or  subscrip- 
tion includes  mark,  when  the  person  cannot  write,  his  name  l>eing  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own  name  as  a  witness. 

The  following  words  also  have  in  this  code  the  signification  attached  to 
them  in  this  section,  unless  otherwise  apparent  from  the  context: 

(1) 
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1.  The  word  ''property"  includes  both  real  and  personal  property. 

2.  The  words  "real  property"  are  coextensive  with  lands,  tenements,  and 
hereditaments.  i 

3.  The  words  "personal  property"  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month,  unless  otherwise  expressed. 

5.  The  word  "will"  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "process'' 
a  writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the  words 
"United  States"  may  include  the  district  and  territories.  [Amendment,  ap- 
proved March  24,  18T4;  Amendments  1873-74,  280.     In  effect  July  1,  1874.] 

(10) 

Sec.  18.  Xo  statute,  law,  or  rule  is  continued  in  force,  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same  subject;  but  in  all  cases 
provided  for  by  this  code,  all  statutes,  laws,  and  rules  heretofore  in  force 
in  this  state,  whether  consistent  or  not  with  the  provisions  of  this  code,  un- 
leps  expressly  continued  in  force  by  it,  are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law  heretofore  re- 
pealed, nor  does  it  affect  any  right  already  existing  or  accrued,  or  any  action 
or  proceeding  already  taken,  except  as  in  this  code  provided;  nor  does  it  affect 
any  pri\ate  statute  not  expressly  repealed. 

(12) 
Sec.  26.     An  obligation  is  a  legal  duty,  by  which  one  person  is  bound  to 
do  or  not  to  do  a  certain  thing,  and  arises  from: 

1.  Contract;  or, 

2.  Operation  of  law.  [Amendment  approved  March  24,  1874;  Amendments 
1873-74,  281.     In  effect  July  1,  1874.] 

(12) 
Sec.  27.     An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

(12) 
Sec.  28.     An  injury  to  property  consists  in  depriving  its  owner  of  the  bene- 
fit of  it,  which  is  done  by  taking,  withholding,  deteriorating  or  destroying  it. 

(12) 
Sec.  29.     Ever}'  other  injury  is  an  injury  to  the  person. 
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(12) 
See.  30.    A  civil  action  is  prosecuted  by  one  party  against  another  for 

the  enforcement  or  protection  of  a  right,  or  the  redress  or  prevention  of  a 

wrong. 

(12) 
Sec.  31.     The  Penal  Code  defines  and  provides  for  the  prosecution  of  a 
criminal  action. 

(13) 
Sec.  33.     The  following  are  the  courts  of  justice  of  this  state: 

1.  The  court  of  impeachment; 

2.  The  supreme  court; 

3.  The  superior  courts; 

4.  The  justices*  courts; 

5.  The  police  courts  and  such  other  inferior  courts  as  the  legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and  county. 

(13) 
Sec.  34.     The  courts  enumerated  in  the  first  three  subdivisions  of  the  last 
preceding  section  are  courts  of  record. 

(13) 
Sec.  36.     The  court  of  impeachment  is  the  senate;  when  sitting  as  such 
court,  the  senators  shall  be  upon  oath;  and  at  least  two-thirds  of  the  members 
elected  shall  be  necessary  to  constitute  a  quorum. 

(13) 
Sec.  37.  The  court  has  jurisdiction  to  try  impeachments,  when  presented 
by  the  assembly,  of  the  governor,  lieutenant-governor,  secretary  of  state,  con- 
troller, treasurer,  attorney  general,  surveyor  general,  chief  justice  of  the  su- 
preme court,  associate  justices  of  the  supreme  court,  and  judges  of  the  superior 
courts  for  any  misdemeanor  in  office. 


(13) 
Sec.  38.     The  officers  of  the  senate  are  the  officers  of  the  court. 


(13) 
Sec.  39.     Proceedings  on  the  trial  of  impeachments  are  provided  for  in  the 
Penal  Code. 
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(14) 
Sec.  40.  The  supreme  court  shall  consist  of  a  chief  justice  and  six  asso- 
ciate justices,  who  shall  be  elected  by  the  qualified  electors  of  the  state  at 
large,  at  the  general  state  elections  next  preceding  the  expiration  of  the  terms 
of  office  of  their  predecessors  respectively,  and  hold  their  offices  for  the  term 
of  twelve  years  from  and  after  the  first  Monday  after  the  first  day  of  January 
next  succeeding  their  election ;  provided,  that  of  the  justices  elected  at  the  gen- 
eral state  election  of  eighteen  hundred  and  seventy-nine,  the  chief  justice 
shall  go  out  of  office  at  the  end  of  eleven  years  and  the  six  associate  justices 
shall  have  so  classified,  or  shall  so  classify  themselves,  by  lot,  that  two  of  them 
shall  go  out  of  office  at  the  end  of  three  years,  two  of  them  at  the  end  of 
seven  years,  and  two  of  them  at  the  end  of  eleven  years,  from  the  first  Monday 
after  the  first  day  of  January,  eighteen  hundred  and  eighty;  and  an  entry 
of  such  classification  shall  have  been  or  shall  be  made  in  the  minutes  of  the 
court  in  bank,  signed  by  them,  and  a  duplicate  thereof  filed  in  the  office  of 
the  secretary  of  state. 

(14) 
Sec.  41.     The  years  during  which  a  justice  of  the  supreme  court  is  to  hold 
office  are  to  be  computed  respectively  from  and  including  the  first  Monday 
after  the  first  day  of  January  of  any  one  year  to  and  excluding  the  first 
Monday  after  the  first  day  of  January  of  the  next  succeeding  year. 

(14) 
Sec.  42.  If  a  vacancy  occur  in  the  office  of  a  justice  of  the  supreme  court, 
the  governor  shall  appoint  an  eligible  person  to  hold  the  office  until  the 
election  and  qualification  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and  the  justice  so  elected 
shall  hold  the  office  for  the  remainder  of  the  unexpired  term  of  his  prede- 
cessor. 

(14) 
Sec.  43.  There  shall  be  two  department  of  the  supreme  court,  denominated 
respectively  department  one  and  department  two.  The  chief  justice  shall 
assign  three  of  the  associate  justices  to  each  department,  and  such  assign- 
ment may  be  changed  by  him  from  time  to  time;  provided,  that  the  associate 
justices  shall  be  competent  to  sit  in  either  department,  and  may  interchange 
with  one  another  by  agreement  among  themselves,  or  if  no  such  agreement 
be  made,  as  ordered  by  the  chief  justice.  The  chief  justice  may  sit  in  either 
department,  and  shall  preside  when  so  sitting;  but  the  justices  assigned  to 
each  department  shall  select  one  of  their  number  as  presiding  justice.  Each 
of  the  departments  shall  have  the  power  to  hear  and  determine  causes  and  all 
questions  arising  therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  necessary  to  transact  any 
business  in  either  of  the  departments,  except  such  as  may  be  done  at  chambers; 
but  one  or  more  of  the  justices  may  adjourn  from  time  to  time  with  the  same 
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effect  as  if  all  were  present,  and  the  concurrence  of  three  justices  shall  be 
necessary  to  pronounce  a  judgment;  provided,  that  if  three  do  not  concur, 
the  cause  may  be  reheard  in  the  same  department,  or  transmitted  to  the  other 
department,  or  to  the  court  in  bank. 

(14) 
Sec.  44.  The  chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the  court  to  be 
heard  and  decided  by  the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a  cause  has  been 
allotted  to  one  of  the  departments  and  a  judgment  pronounced  therein,  the 
order  must  be  made  within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices;  and  if  so  made,  it  shall  have  the  effect  to  vacate 
and  set  aside  the  judgment.  Any  four  justices  may,  either  before  or  after 
judgment  by  a  department,  order  a  cause  to  be  h«eard  in  bank.  If  the  order 
be  not  made  within  the  time  above  limited,  the  judgment  shall  be  final;  pro- 
vided that  no  judgment  by  a  department  shall  become  final  until  the  expiration 
of  the  period  of  thirty  days  aforesaid,  unless  approved  by  the  chief  justice 
in  writing,  with  the  concurrence  of  two  associate  justices. 

(14) 
Sec.  45.  The  chief  justice  or  any  four  justices  may  convene  the  court  in 
bank  at  any  time,  and  the  chief  justice  shall  be  the  presiding  justice  of  the 
court  when  so  convened.  The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four  justices  present  at  the 
argument  shall  be  necessary  to  pronounce  a  judgment  in  the  court  in  bank; 
provided,  that  if  four  justices  so  present  do  not  concur  in  a  judgment,  then 
all  the  justices  qualified  to  sit  in  the  cause  shall  hear  the  argument,  but  to 
render  a  judgment  a  concurrence  of  four  justices  shall  be  necessary;  and  every 
judgment  of  the  court  in  bank  shall  be  final,  except  in  cases  in  which  no  pre- 
vious judgment  has  been  rendered  in  one  of  the  departments,  and  in  such 
cases  the  judgment  of  the  court  in  bank  shall  be  final,  unless  within  thirty 
days  after  such  judgment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

(14) 
Sec.  46.     In  case  of  the  absence  of  the  chief  justice  from  the  place  at  which 
the  court  in  bank  is  held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  chief  justice  during  such  absence  or  inability  to  act. 

(14) 
Sec.  48.     Adjournments  from  day  to  day,  or  from  time  to  time,  are  to  be 
.construed  as  recesses  in  the  sessions,  and  shall  not  prevent  the  court,  or  either 
of  its  departments,  trom  sitting  at  any  time. 
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(14) 
Sec.  49.    In   the    determination   of    causes,  all    decisions    of    the    supreme 
court  in  bank,  or  in  departments,  shall  be  given  in  writing,  and  the  grounds 
of  the  decision  shall  be  stated. 

(14) 
See.  50.     The  jurisdiction  of  the  supreme  court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

(14) 
Sec.  51.     In  the  exercise  of  its  original  jurisdiction  tlie  supreme  court  shall 
have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus;  and  it  shall  also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

(14) 

Sec.  52.     The  supreme  court  shall  have  appellate  jurisdiction: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices'  courts: 

2.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars; 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceedings  in  insolvency, 
actions  to  prevent  or  abate  a  nuisance,  and  in  all  such  probate  matters  as 
may  be  provided  by  law; 

4.  In  all  special  proceedings; 

5.  In  all  criminal  cases  prosecuted  by  indictment  or  information,  in  a  court 
of  record,  on  questions  of  law  alone. 

(14) 
Sec.  53.  The  supreme  court  may  affirm,  reverse,  or  modify  any  judgment 
or  order  appealed  from,  and  may  direct  the  proper  judgment  or  order  to  be 
entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had.  The  deci- 
sion of  the  court  shall  be  given  in  writing;  and  in  giving  its  decision,  if  a 
new  trial  be  granted,  the  court  shall  pass  upon  and  determine  all  the  ques- 
tions of  law  involved  in  the  case,  presented  upon  such  appeal,  and  necessary 
to  the  final  determination  of  the  case.  Its  judgment  in  appealed  cases  shall 
be  remitted  to  the  court  from  which  the  appeal  was  taken. 

(14) 
Sec.  54.     The  concurrence  of  three  justices  of  the  supreme  court  is  neces- 
sary for  the  issuance  of  any  writ,  or  the  transaction  of  any  business,  except 
such  as  can  be  done  at  chambers;  provided,  that  each  of  the  justices  shall 
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have  power  to  issue  writs  of  habeas  corpus  to  any  part  of  the  state  upon 
petition  by  or  on  behalf  of  any  person  held  in  actual  custody,  and  may  make 
such  writs  returnable  before  himself  or  the  supreme  court,  or  any  depart- 
ment, or  judge  thereof,  or  before  any  superior  court  in  the  state  or  any  judge 
thereof. 

(14) 
Sec.  55.  All  records,  books,  papers,  causes,  actions,  proceedings,  and  ap- 
peals lodged,  deposited,  or  pending  in  the  supreme  court  abolished  by  the 
constitution,  are  transferred  to  the  supreme  court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they  had  been  in  the 
first  instance  lodged,  deposited,  filed,  or  commenced  therein,  or,  in  cases  of 
appeal,  appealed  thereto. 

(15) 
Sec.  65.  There  shall  be  in  each  of  the  organized  counties,  or  cities  and  coun- 
ties of  the  state,  a  superior  court,  for  each  of  which  one  judge,  and  for  some  of 
which  two  or  more  judges,  as  hereinafter  in  subsequent  sections  specially  pro- 
vided, shall  be  elected  by  the  qualified  electors  of  the  county,  or  city  and  county, 
at  the  general  state  elections  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors  respectively;  provided,  that  in  ajid  for  the  counties 
of  Yuba  and  Sutter  combined,  only  one  superior  judge  shall  be  elected,  who 
shall  hold  the  superior  courts  of  both  said  counties,  and  in  accordance  with 
such  rules  for  the  dispatch  of  business  in  both  said  counties  as  he  may  adopt. 

(15) 
Sec.  66.  In  each  of  the  counties  of  Alameda,  Los  Angeles,  Sacramento, 
San  Joaquin,  Santa  Clara,  and  Sonoma,  there  shall  be  elected  two  judges  of 
the  superior  court;  and  in  each  of  said  counties,  and  in  any  county,  or  city  and 
county,  other  than  the  city  and  county  of  San  Francisco,  in  which  there  shall 
be  more  than  one  judge  of  the  superior  court,  the  judges  of  such  court  may 
hold  as  many  sessions  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  business  among  themselves  as  equally  as  may 
be. 


(15) 
Sec.  6*2 .  In  the  city  and  county  of  San  Francisco  there  shall  be  elected 
twelve  judges  of  the  superior  court,  any  one  or  more  of  whom  may  hold 
court;  and  there  may  be  as  many  sessions  of  said  court  at  the  same  time  as 
there  are  judges  thereof.  The  said  -judges  shall  choose  from  their  own  num- 
ber a  presiding  judge,  who  may  at  any  time  be  removed  and  another  chosen 
in  his  place,  by  a  vote  of  any  seven  of  them.  The  presiding  judge  shall  dis- 
tribute the  business  of  the  court  among  the  judges  thereof,  and  prescribe 
the  order  of  business.  The  judgments,  orders,  and  proceedings  of  any  ses- 
sion of  the  superior  court,  held  by  any  one  or  more  of  the  judges  of  said 
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court,  shall  be  eq[ually  effective  as  if  all  the  judges  of  eaid  court  presided  at 
such  session. 

(15) 
Sec.  68.  The  term  of  office  of  judges  of  the  superior  court  shall  be  six  years 
from  and  after  the  first  Monday  of  January  next  succeeding  their  election; 
provided,  that  the  twelve  judges  of  the  superior  court  elected  in  the  city  and 
county  of  San  Francisco  at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine  shall  have  so  classified,  or  shall  so  classify  themselves,  by  lot, 
that  four  of  them  shall  go  out  of  office  at  the  end  of  one  year,  four  of  them 
at  the  end  of  three  years,  and  four  of  them  at  the  end  of  five  years  from  the 
first  Monday  of  January,  eighteen  hundred  and  eighty;  and  the  entry  of  such 
classification  shall  have  been,  or  shall  be,  made  in  the  minutes  of  the  court, 
signed  by  them,  and  a  duplicate  thereof  filed  in  the  office  of  the  secretary 
of  state;  and  provided  further,  that  all  the  other  superior  judges  elected  at 
the  general  state  election  of  eighteen  hundred  and  seventy-nine  shall  go  out 
of  office  at  the  end  of  five  years  from  the  ^irst  Monday  of  January,  eighteen 
hundred  and  J^ghiy. 

(15) 
Sec.  69.     The  years  during  which  a  judge  of  a  superior  court  is  to  hold  office 
are  to  be  computed  respectively  from  and  including  the  first  Monday  of  Janu- 
ary of  any  one  year  to  and  excluding  the  first  ^londay  of  January  of  the  next 
succeeding  year. 

(15) 
Sec.  70.  If  a  vacancy  occur  in  the  office  of  judge  of  a  superior  court,  the 
governor  shall  appoint  an  eligible  person  to  hold  the  office  until  the  election 
and  qualification  of  a  judge  to  fill  the  vacancy,  which  election  shall  take  place 
at  the  next  succeeding  general  election,  and  the  judge  so  elected  shall  hold 
office  for  the  remainder  of  the  unexpired  term. 


(15) 
Sec.  71.  A  judge  of  any  superior  court  may  hold  the  superior  court  in 
any  county,  at  the  request  of  the  judge  or  judges  of  the  superior  court  there- 
of, and  upon  the  request  of  the  governor,  it  shall  be  his  duty  to  do  so;  and  in 
either  case  the  judge  holding  the  court  shall  have  the  same  power  as  a  judge 
thereof. 


(15) 
Sec.  72,     Any  cause  in  a  superior  court  may  be  tried  by  a  judge  pro  tem- 
pore, who  must  be  a  member  of  the  bar  admitted  to  practice  before  the  su- 
preme court,  agreed  upon  in  writing  by  the  parties  litigant,  or  their  attorneys 
of  record,  approved  by  the  court,  and  sworn  to  try  the  cause;  and  his  action 
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in  tlie  trial  of  such  cause  shall  have  the  same  effect  as  if  he  were  a  judge  of 
such  court.  A  judge  pro  tempore  shall,  before  entering  upon  his  duties  in 
any  cause,  take  and  su])scribe  the  following  oath  or  affirmation:  "I  do  solemnly 
swear  (or  affirm,  as  the  ease  may  be)  that  I  will  support  the  constitution  of 
the  United  States  and  the  constitution  of  the  state  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge  pro  tempore  in  the 

cause  wherein  is  plaintiff,  and  is  defendant,  according  to  the  best 

of  mv  abilitv." 


(15) 
Sec.  73.  The  superior  courts  shall  be  always  open  (legal  holidays  and  non- 
judicial days  excepted)  and  they  shall  hold  their  sessions  at  the  county  seats 
of  the  several  counties,  or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  the  first  Mondays  of  January,  April,  July,  and 
October,  and  special  sessions  at  such  other  times  as  may  be  prescribed  by  the 
judge  or  judges  thereof;  provided,  that  in  the  city  and  county  of  San  Fran- 
cisco the  presiding  judge  shall  prescribe  the  times  of  holding  such  special 
sessions. 


(15) 
Sec.   74.     Adjournments  from  day  to  day,  or  from  time  to  time,  are  to 
Ik?  construed  a«  recesses  in  the  sessions,  and  shall  not  prevent  the  court  from 
sitting  at  any  time. 

(15) 
Sec.  75.     The  jurisdiction  of  the  superior  courts  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

(15) 
Sec.  70.     The  superior  courts  shall  have  original  jurisdiction: 

1.  In  all  cases  in  equity; 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is  not  capable  of 
pecuniary  estimation; 

3.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  exclusive  of  interest  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars;  * 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings  in  insolvency, 
of  actions  to  prevent  or  abate  a  nuisance,  of  all  matters  of  probate,  of  divorce, 
and  for  annulment  of  marriage,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for; 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of  misdemeanors  not 
otherwise  provided  for.  Said  courts  shall  have  the  pow^r 'of  naturalization, 
and  to  issue  papers  therefor.     Said  courts  and  their  judges,  or  any  of  them. 
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shall  have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  of  habeas  corpus  on  petition  by  or  on  behalf  of  any  person  in 
actual  custody,  in  their  respective  counties.  Injunctions  and  writs  of  pro- 
hibition may  be  issued  and  served  on  legal  holidays  and  nonjudicial  days. 

(15) 
Sec.  77.     The  superior  courts  shall  have  appellate  jurisdiction  in  such  cases 
arising  in  justices'  and  other  inferior  courts  in  their  respective  counties  as 
may  be  prescribed  by  law. 

• 

(15) 
Sec.  78.  The  process  of  the  superior  courts  shall  extend  to  all  parts  of  the 
state;  provided,  that  all  actions  for  the  recovery  of  the  possession  of,  quieting 
the  title  to,  or  for  tlie  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part  thereof  affected  by 
such  action  or  actions,  is  situated. 

(15) 
Sec.  79.  All  records,  books,  papers,  causes,  actions,  proceedings,  and  ap- 
peals lodged,  deposited,  or  pending  in  the  district  court  or  courts,  county  court, 
probate  court,  jnunicipal  criminal  court,  or  municipal  court  of  appeals,  of,  in, 
or  for  any  county,  or  city  and  county,  of  the  state,  abolished  by  the  constitu- 
tion, are  transferred  to  the  superior  court  of  such  county,  or  city  and  county, 
which  has  the  same  power  and  jurisdiction  over  them  as  if  they  had  been 
in  the  first  instance  lodged,  deposited,  filed,  or  commenced  therein,  or,  in  cases 
of  appeal,  appealed  thereto. 


f 
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(18) 

Sec.  91.  All  legal  process  of  every  kind  in  actions,  suite  or  proceedings  in  said 
justices*  court,  for  the  issue  or  service  of  which  any  fee  is  or  may  he  allowed  by 
law,  shall  he  issued  hy  the  said  justices^  clerk  upon  the  order  of  the  presiding 
justice,  or  upon  the  order  of  one  of  the  justices  of  the  peace,  acting  as  presiding 
justice,  as  in  this  article  provided;  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law  for  any  official  services 
of  justices,  justices'  clerks,  or  sheriflf,  shall  he  exacted  and  paid  in  advance  into 
the  hands  of  said  clerk,  and  be  by  hira  daily,  or  weekly,  or  monthly,  as  the  super- 
visors may  require,  and  before  his  salary  shall  be  allowed,  accounted  for  in  de- 
tail, under  oath,  and  paid  into  the  treasury  of  such  city  and  county  as  part  of  the 
special  fee  fund  thereof;  provided,  that  such  payment  in  advance  shall  not  be  ex- 
acted from  parties  who  may  prove  to  the  satisfaction  of  the  presiding  justice 
that  they  have  a  good  cause  of  action,  and  that  they  are  not  of  sufficient 
pecuniary  ability  to  pay  the  legal  fees;  and  no  judgment  shall  be  rendered  in 
any  action  before  said  justices*  court,  or  any  of  said  justices,  until  the  fees 
allowed  therefor,  and  all  fees  for  previous  services  therein,  which  are  destined 
to  be  paid  into  the  treasury,  shall  have  been  paid,  except  in  cases  of  poor  per- 
sons, as  hereinbefore  provided. 

(22) 
Sec.  103.     The  Commissioners'  Amendment  to  this  section  on  page  22  being 
unconstitutional,  the  section  of  the  same  number  on  page  21  is  the  section  in 
force, 

(27) 
Sec.  115.     The  justices'  courts  shall  have  jurisdiction  of  the  following  public 
offenses  committed  within  the  respective  counties  in  which  such  courts  are 
established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  committed  upon  a  public 
officer  in  the  discharge  of  his  duties,  or  to  have  been  committed  with  such 
intent  as  to  render  the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing  a  willful  injury 
to  property,  and  all  misdemeanors  punishable  by  fine  not  exceeding  five  hun- 
dred dollars,  or  imprisonment  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment. 

(34) 
Sec.  134.  No  court  shall  be  open,  nor  shall  any  judicial  business  be  trans- 
acted, on  Sunday,  on  the  first  day  of  January,  on  the  twenty-second  day  of 
February,  on  the  thirtieth  day  of  May,  on  the  fourth  day  of  July,  on  the  ninth 
day  of  September,  on  the  first  Monday  of  September,  on  the  twenty-fifth  day 
of  December,  on  a  day  upon  which  an  election  is  held  throughout  the  state, 
or  by  the  governor  of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday, 
■except  for  the  following  purposes: 
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1.  To  give,  upon  their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or 
in  a  proceeding  of  a  criminal  nature;  provided,  that  the  supreme  court  and  the 
superior  courts  shall  always  be  open  for  the  transaction  of  business;  and  provided 
further,  that  injunctions  and  writs  of  prohibition  may  be  issued  and  8erve<l  on 
any  day.  [Approve<l  February  23,  1897;  Stats.  1897,  c.  19.  In  effect  im- 
mediately.] 


(85) 
Sec.  135.     If  any  day  mentioned  in  the  last  section  happens  to  be  the  day 
appointed  for  the  holding  or  sitting  of  a  court,  or  to  which  it  is  adjourned,  it 
shall  be  deemed  appointed  for  or  adjourned  to  the  next  day. 


(35) 
Sec.  140.     If  no  judge  attend  for  one  wet»k,  and  no  written  order  be  made, 
as  provided  in  the  last  section,  the  sheriff  or  clerk  shall  adjourn  the  session 
until  the  time  appointed  for  the  holding  of  the  next  regular  session. 


(36) 
Sec.  144.  If  suitable  rooms  for  holding  the  superior  courts  and  the  chambers 
of  the  judges  of  said  courts  be  not  provided  in  any  city  and  county,  or  county,, 
by  the  supervisors  thereof,  together  with  the  attendants,  furniture,  fuel,  lights,, 
and  stationery  sufficient  for  the  transaction  of  business,  the  courts,  or  the 
judge  or  judges  thereof,  may  direct  the  sheriff  of  the  city  and  county,  or 
county,  to  provide  such  rooms,  attendants,  furniture,  fuel,  lights,  and  sta- 
tionery ;  and  the  expenses  incurred,  certified  by  the  judge  or  judges  to  be  cor- 
rect, shall  be  a  charge  against  the  city  and  county  treasury,  and  paid  out  of  the 
general  fund  thereof. 

(38) 
Sec.  156.  Xo  person  shall  be  eligible  to  the  office  of  chief  or  associate  jus- 
tice of  the  supreme  court,  unless  he  shall  have  been  a  citizen  of  the  United  States 
and  a  resident  of  this  state  for  two  ,years  next  preceding  his  election  or  ap- 
pointment, nor  unless  he  shall  have  been  admitted  to  practice  before  the  su- 
preme court  of  the  state. 

(38) 
Sec.  157.  Xo  person  shall  be  eligible  to  the  office  of  judge  of  a  superior 
court  unless  he  shall  have  been  a  citizen  of  the  United  States  and  a  resident 
of  this  state,  for  two  years  next  preceding  his  election  or  appointment,  nor 
unless  he  shall  have  been  admitted  to  practice  before  the  supreme  court  of  the 
state. 
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(39) 
Sec.  3  61.     The  justices  of  the  supreme  court  and  judges  of  the  superior 
courts  shall  be  ineligible  to  any  other  office  or  public  employment  than  a  judicial 
office  or  employment  during  the  term  for  which  they  shall  have  been  elected. 


(40) 
Sec.  170.     No  justice,  judge,  or  justice  of  the  peace  shall  sit  or  act  as  such 
in  any  action  or  proceeding: 

1.  To  which  he  is  a  party  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party,  or  to  an  attorney,  counsel,  or  agent  of 
either  party,  by  consanguinity  or  affinity,  within  the  third  degree,  computed  ac- 
cording to  the  rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in  the  action  or 
proceeding. 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file  that  either  party 
cannot  have  a  fair  and  impartial  trial  before  any  judge  of  a  court  of  record 
about  to  try  the  oi«e  by  reason  of  the  prejudice  or  bias  of  such  judge,  said 
judge  shall  forthwith  secure  the  services  of  some  other  judge,  of  the  same  or 
another  county,  to  preside  at  the  trial  of  said  action  or  proceeding;  provided, 
that  in  an  action  in  the  superior  court  of  a  county,  or  of  a  city  and  county, 
having  more  than  one  department,  said  action  shall  be  transferred  to  another 
department  thereof,  and  tried  therein  in  the  same  manner  as  though  originally 
assigned  to  such  department.  The  affidavit  or  affidavits  alleging  the  disqualifi- 
cation of  a  judge,  must  be  filed  and  served  upon  the  adverse  party  or  the 
attorney  for  such  party  at  least  one  day  before  the  day  set  for  trial  of  such 
action  or  proceeding;  provided,  counter-affidavits  may  be  filed  at  least  one  day 
thereafter,  or  such  further  time  as  the  court  may  extend  the  time  for  filing 
such  counter-affidavits,  not  exceeding  five  days,  and  for  this  purpose  the  court 
may  continue  the  trial;  and  in  no  one  cause  or  proceeding  can  more  than  one 
such  change  of  judges  be  had.  But  the  provisions  of  this  section  shall  not  ap- 
ply to  the  arrangement  of  the  calendar,  or  to  the  regulation  of  the  order  of 
business,  nor  the  power  of  transferring  the  action  or  proceeding  to  some  other 
court,  or  the  hearing  upon  such  affidavits  and  counter-affidavits.  [Approved 
March  31,  1897;  Stats,  1897,  c.  190.] 


(47) 
Sec.  198.     A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  resident  of  the  state  one  year,  and  of  the  county,  or  city  and  county, 
ninety  days  before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordinary  intelligence,  and  not 
decrepit ; 

3.  Possessed  of  sufficient  knowledge  of  the  English  language; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or  city  and  county,  on 
property  belonging  to  him. 
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(48) 
Sec.  199.     A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  preceding  sec- 
tion; or, 

2.  Who  has  been  convicted  of  malfeasance  in  office,  or  any  felony  or  other 
high  crime. 


(54) 
Sec.  241.  Every  superior  court,  whenever  in  the  opinion  of  the  court  the 
public  interest  must  require  it,  may  make  and  file  with  the  county  clerk,  an 
order  directing  a  jury  to  be  drawn,  and  designating  the  number,  which,  in  case 
of  a  grand  jury,  shall  not  be  less  than  twenty-five  nor  more  than  thirty.  In 
all  counties  having  less  than  three  superior  court  judges,  there  shall  be  one 
grand  jury  drawn  and  impaneled  in  each  year;  and  in  all  counties  having 
three  or  more  superior  court  judges,  there  shall  be  two  grand  juries  drawn  and 
impaneled  in  each  year.  Such  order  must  designate  the  time  at  which  the 
drawing  will  take  place.  The  names  of  such  jurors  shall  be  drawn,  the  list  of 
names  certified  and  summoned,  as  provided  for  drawing  and  summoning  trial 
jurors;  and  the  names  of  any  persons  drawn,  who  may  not  be  impaneled  upon 
the  grand  jury,  may  be  again  placed  in  the  grand  jury  box.  [Amendment  ap- 
proved March  7,  1881;  Stats.  1881,  71.     In  effect  January  1,  1882.] 


(58) 
Sec.  269.  The  judge  or  judges  of  any  superior  court  in  the  state  may  ap- 
point a  competent  phonographic  reporter,  or  as  many  such  reporters  as  there 
are  judges,  to  be  known  as  official  reporter  or  reporters  of  such  court,  and  to 
hold  office  during  the  pleasure  of  the  judge  or  judges  appointing  them.  Such 
reporter,  or  any  one  of  them,  where  there  are  two  or  more,  shall,  at  the  re- 
quest of  either  party,  or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  district  attorney,  or  the  attorney  for  defendant  in  a 
criminal  action  or  proceeding,  take  down  in  shorthand  all  the  testimony,  the 
objections  made,  the  rulings  of  the  court,  the  exceptions  taken,  and  oral  in- 
structions given,  and  if  directed  by  the  court,  or  requested  by  either  party, 
shall  within  such  reasonable  time  after  the  trial  of  such  case  as  the  court 
may  designate,  write  out  the  same  in  plain,  legible  longhand,  and  verify  and  file 
it  with  the  clerk  of  the  court  in  which  the  case  was  tried. 


(59) 
Sec.  273.  The  report  of  the  official  reporter,  or  official  reporter,  pro  tempore, 
of  any  court,  duly  appointed  and  sworn,  when  written  out  in  longhand  writing, 
and  certified  as  being  a  correct  transcript  of  the  testimony  and  proceedings  in 
the  case,  shall  be,  prima  facie,  a  correct  statement  of  such  testimony  and  pro- 
ceedings. 
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(60) 
Sec.  274.     The  oflBcial  reporter  shall  receive  as  compeDsation  for  his  services 
a  monthly  salary  to  be  fixed  by  the  judge  by  an  order  duly  entered  on  the 
minutes  of  the  court,  which  salary  shall  be  paid  out  of  the  treasury  of  the  county 
in  the  same  manner  and  at  the  same  time  as  the  salaries  of  county  officers ;  pro- 
vided, that  said  monthly  salary  for  each  superior  court,  or  department  thereof, 
shall  not  exceed  the  following  maximum :  In  counties  having  a  population  of  one 
hundred  thousand  and  over,  three  hundred  dollars;  in  countiies  having  a  popula- 
tion less  than  one  hundred  thousand  and  exceeding  fifty  thousand,  two  hundred 
and  seventy-five  dollars;  in  counties  having  a  population  less  than  fifty  thousand 
and  exceeding  thirty  thousand,  two  hundred  and  fifty  dollars;  in  counties  having  a 
population  less  than  thirty  thousand  and  exceeding  twenty  thousand,  two  hun- 
dred and  twenty-five  dollars;  in  counties  having  a  population  less  than  twenty 
thousand  and  exceeding  fifteen  thousand,  two  hundred  dollars;  in  counties  hav- 
ing   a  population    less  than  fifteen    thousand   and    exceeding    twelve    thou- 
sand five  hundred,  one  hundred  and  seventy-five  dollars;  in  counties  having  a 
population  less  than  twelve  thousand  f]\e  hundred  and  exceeding  ten  thousand, 
one  hundred  and  fifty  dollars;  in  counties  having  a  population  less  than  ten 
thousand  and  exceeding  seven  thousand  five  hundred,  one  hundred  and  twenty- 
five  dollars;  in  counties  having  a  population  less  than  seven  thousand  five  hun- 
dred and  exceeding  five  thousand,  one  hundred  dollars;  and  in  counties  having 
a  population  less  than  five  thousand,  seventy-five  dollars;  and,  further  pro- 
vided, that  where  both  parties  to  a  civil  action,  or  either,  require  the  testimony 
therein  to  be  written  out  in  full  as  the  trial  progresses,  the  official  reporter  shall 
be  allowed  the  extra  expense  occasioned,  to  be  audited  by  the  judge,  and  paid 
by  the  party  or  parties  ordering  the  same;  provided  further,  that  in  depart- 
ments of  superior  courts  devoted  exclusively  to  the  trial  of  criminal  cases,  the 
judge  of  the  court  shall,  in  addition,  fix  and  allow  a  reasonable  compensation 
for  the  transcription  of  testimony,  to  be  paid  out  of  the  county,  or  city  and 
county,  treasury,  upon  the  order  of  the  judge.     In  civil  cases  in  which  the  testi- 
mony is  taken  down  by  the  official  reporter,  each  party  shall  pay  a  per  diem  of 
two  dollars  and  fifty  cents  before  judgment  of  verdict  therein  is  entered;  and 
where  the  testimony  is  transcribed,  the  party  or  parties  ordering  it  shall  pay  ten 
cents  per  folio  for  such  transcription  on  delivery  thereof;  said  per  diem  and 
transcription  fees  to  be  paid  to  the  clerk  of  the  court,  and  by  him  paid  into  the 
treasury  of  the  county,  and  such  portion  as  shall  be  paid  by  the  prevailing  party 
may  be  taxed  as  costs  in  the  case.     Where  there  is  no  regular  official  reporter, 
and  one  is  appointed  temporarily  by  the  court,  he  shall  receive  for  his  services 
and  expenses  of  attendance,  in  lieu  of  the  salary  provided  in  this  section,  such 
compensation  as  the  court  may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by 
both  parties,  or  either  of  them,  as  the  judge  shall  direct;  and,  if  a  criminal 
case,  to  be  paid  out  of  the  treasury  of  the  county  on  the  order  of  the  court. 
[Amendment  approved  March  21,  1885 ;  Stats.  1885.     In  effect  March  23,  1885.] 

(63) 
Sec.  280.     Every  clerk  shall  keep   a  roll  of  attorneys  and  counselors  ad- 
mitted to  practice  by  the  court  of  which  he  is  clerk,  which  roll  must  be  signed 
by  the  person  admitted  before  he  receives  his  license. 
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(63) 
See.  281.     If  any  person  shall  practice  law  in  any  court,  except  a  justice's 
court  or  police  court,  without  having  received  a  license  as  attorney  and  coun- 
selor, he  shall  be  guilty  of  a  contempt  of  court. 


(73) 
Sec.  287.  An  attorney  and  counselor  may  be  removed  or  suspended  by  the 
supreme  court,  or  any  department  thereof,  or  by  any  superior  court  of  the  state, 
for  either  of  the  following  causes,  arising  after  his  admission  to  practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral  turpitude,  in 
which  case  the  record  of  conviction  shall  be  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of  the  court  requiring  him  to 
do  or  forbear  an  act  connected  with,  or  in  the  course  of  his  profession,  which  he 
ought  in  good  faith  to  do  or  forbear,  and  any  violation  of  the  oath  taken  by 
him,  or  of  his  duties  as  such  attorney  and  counselor; 

3.  Corruptly  or  willfully  and  without  authority  appearing  as  attorney  for  a 
party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  attorney  and  counselor  by  another  person 
who  is  not  an  attornev  and  counselor. 

In  all  cases  where  an  attorney  is  removed  or  suspended  by  a  superior  court, 
the  judgment  or  order  of  removal  or  suspension  may  l)e  reviewed  on  appeal  by 
the  supreme  court. 


(75) 
See.  300.     Commissioners'  ^Vmendment  unconstitutional. 


(76) 
Sec.  304.     The  appointment,  powers,  and  duties  of  receivers,  executors,  ad- 
ministrators, and  guardians,  are  provided  for  and  prescribed  in  parts  II  and  III 
of  this  code. 


(91) 
Sec.  325.     For  the  purpose  of  constituting  an  adverse  possession  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  judgment,  or  de- 
cree, land  is  deemed  to  have  been  possessed  and  occupied  in  the  following  cases 
onlv: 

1.  Where  it  has  been  j)rotected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  possession  be  considered  es- 
tablished under  the  provision  of  any  section  or  sections  of  this  code,  unless 
it  shall  be  shown  that  the  land  has  been  occupied  and  claimed  for  the  period  of 
five  years  continuously,  and  the  party  or  persons,  their  predecessors  and  grantors, 
have  paid  all  the  taxes,  state,  county,  or  municipal,  which  have  been  levied,  and 
assessed  upon  such  land.  [Amendment  approved  April  1,  1878;  Amendments 
1878-79,  99.     In  effect  sixty  days  after  passage.] 
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(92) 
Sec.  328.     If  a  person  entitled  to  commence  an  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof,  or  to  make  any  en- 
try or  defense  founded  on  the  title  to  real  property,  or  to  rents  or  services  out 
of  the  same,  be,  at  the  time  such  title  first  descends  or  accrues,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action  or  making  such  entry  or  defense. 

The  time  during  which  such  disability  continues  is  not  deemed  any  portion 
of  the  time  in  this  chapter  limited  for  the  commencement  of  such  action,  or  the 
making  of  such  entry  or  defense,  but  such  action  may  be  commenced,  or  en- 
try or  defense  made,  within  the  period  of  five  years  after  such  disability  shall 
cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  such  dis- 
ability; but  such  action  shall  not  be  commenced,  or  entry  or  defense  made,  after 
that  period. 


(94) 
See.  329.     Commissioners*  Amendment  unconstitutional. 


(108) 
Sec.  352.     If  a  person  entitled  to  bring  an  action,  mentioned  in  chapter  III 
of  this  title,  be  at  the  time  the  cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in  com- 
mencing such  action ; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 


(109) 
Sec.  355.     If  an  action  is  commenced  within  the  time  prescribed  therefor,  and 
a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he 
die  and  the  cause  of  action  survive,  his  representatives,  may  commence  a  new 
action  within  one  vear  after  the  reversal. 


(113) 
Sec.  362.  This  title  does  not  extend  to  actions  already  commenced,  nor  to 
cases  where  the  time  prescribed  in  any  existing  statute  for  acquiring  a  right 
or  barring  a  remedy  has  fully  run,  but  the  laws  now  in  force  are  applicable 
to  such  actions  and  cases,  and  are  repealed  subject  to  the  provisions  of  this  sec- 
tion. ' 
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(114) 
Sec.  367.     Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  provided  in  section  three  hundred  and  sixty-nine  of  this 
-code.     [Amendment  approved  April  15,  1880;  Amendments  1880,  p.  63.     In 
effect  April  15,  1880.]. 

(119) 
Sec.  370.     When  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her,  except: 

1.  When  the  action  concerns  her  separate  property,  or  her  right  or  claim  to 
the  homestead  property,  she  may  sue  alone; 

2.  When  the  action  is  between  herself  and  her  husband,  she  mav  sue  or  be 
sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  husband  by  reason  of  his 
desertion  of  her,  or  by  agreement  in  writing  entered  into  between  them,  she 
may  sue  or  be  sued  alone.  [Amendment  approved  March  24,  1874;  Amend- 
ments 1873-74,  p.  293.      Tn  effect  July  1,  1874.] 


(122) 
Sec.  375.  A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  prosecute  as  plaintiff  for  the  seduction  of  the  daughter,  and  the 
guardian  for  the  seduction  of  the  ward,  though  the  daughter  or  ward  be  not 
living  with  or  in  the  service  of  the  plaintifiE  at  the  time  of  the  seduction  or  after- 
ward, and  there  be  no  loss  of  service. 


(122) 
Sec.  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action  for  the  injury  or  death  of  a  minor  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward,  when  such  injury  or  death  is  caused 
hy  the  wrongful  act  or  neglect  of  another.  Such  action  may  be  maintained 
against  the  person  causing  the  injury  or  death,  or  if  such  person  be  employed, 
hy  another  person  who  is  responsible  for  his  conduct,  also  against  such  other 
person.  [Amendment  approved  March  24,  1874;  Amendments  1873-74,  p. 
294.     In  effect  July  1,  1874.] 

(122) 
Sec.  377.  When  the  death  of  a  person,  not  being  a  minor,  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs  or  personal  repj'esentatives  may  main- 
tain an  action  for  damages  against  the  person  causing  the  death,  or  if  such 
person  be  employed  by  another  person  who  is  responsible  for  his  conduct,  then 
also  against  such  other  person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  circumstances  of  the  case 
may  be  just.  [Amendment  approyed  March  24,  1874;  Amendments  1873-74, 
p.  94.     In  effect  July  1,  1874.]      ' 
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(131) 
Sec.  386.  A  defendant  against  whom  an  action  is  pending  upon  a  contract, 
or  for  specific  personal  property,  may,  at  any  time  before  answer,  upon  affi- 
davit that  a  person  not  a  party  to  the  action  makes  against  him,  and  without 
any  collusion  with  him,  a  demand  upon  such  contract,  or  for  such  property, 
upon  notice  to  such  person  and  the  adverse  party,  apply  to  the  court  for  an  or- 
der to.  substitute  such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed  on  the  contract,  or 
delivering  the  property,  or  its  value,  to  such  person  as  the  court  may  direct; 
and  the  court*  may,  in  its  discretion,  make  the  order.  And  whenever  confiict- 
ing  claims  are  or  may  l)e  made  upon  a  person  for  or  relating  to  personal  prop- 
erty, or  the  performance  of  an  obligation,  or  any  portion  thereof,  such  person 
may  bring  an  action  against  the  conflicting  claimants  to  compel  them  to  in- 
terplead and  litigate  their  several  claims  among  themselves.  The  order  of  sub- 
stitution may  be  made,  and  the  action  of  interpleader  may  be  maintained,  and 
the  applicant  or  plaintiff  be  discharged  from  liability  to  all  or  any  of  the  con- 
flicting claimants,  although  their  titles  or  claims  have  not  a  common  origin,  or 
are  not  identical,  but  are  adverse  to  and  independent  of  one  another.  [Amend- 
ment approved  March  3, 1881 ;  Stats.  1881,  19.     In  effect  March  3,  1881.1 

(132) 
Sec.  387.  Any  person  may,  before  the  trial,  intervene  in  an  action  or  pro- 
ceeding, who  has  an  interest  in  the  matter  in  litigation,  in  the  success  of  either 
of  the  parties,  or  an  interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action  or  proceeding  between 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what  is  sought  by  the 
complaint,  or  by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plain- 
tiff, or  by  demanding  anything  adversely  to  both  the  plaintiff  and  the  defend- 
ant, and  is  made  by  complaint,  setting  forth  the  grounds  upon  which  the  inter- 
vention rests,  filed  by  leave  of  the  court  and  served  upon  the  parties  to  the  ac- 
tion or  proceeding  who  have  not  appeared,  and  Upon  the  attorneys  of  the  parties 
who  have  appeared,  who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.  [Amendment  approved  March  24,  1874;  Amendments  1873-74,  296. 
In  effect  July  1,  1874.] 

(135) 
Sec.  388.  When  two  or  more  persons,  associated  in  any  business,  transact 
such  business  under  a  common  name,  whether  it  comprise  the  names  of  such  • 
persons  or  not,  the  associates  may  be  sued  by  such  common  name,  the  summons 
in  such  cases  being  served  on  one  or  more  of  the  associates ;  and  the  judgment  in 
the  action  shall  bind  the  joint  property  of  all  the  associates,  in  the  same  man- 
ner as  if  all  had  been  named  defendants,  and  had  been  sued  upon  their  joint 
liability. 

(136) 
Sec.  389.     The  court  may  determine  any  controversy  between  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving 
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their  rights;  but  when  a  complete  determination  of  the  controversy  cannot  be* 
had  without  the  presence  of  other  parties,  the  court  must  then  order  them  to  be- 
brought  in,  and  to  that  end  may  order  amended  and  supplemental  pleadings,  or- 
a  cross-complaint  to  be  filed,  and  summons  thereon  to  be  issued  and  served.  And^ 
when,  in  an  action  for  the  recovery  of  real  or  personal  property,  a  person,  not 
a  party  to  the  action,  but  having  an  interest  in  the  subject  thereof,  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  may  order  him  to  be  brought  in, 
by  the  proper  amendment.     ["Approved  February  16,  1897;  Stats.  1897.  c.  12.] 

(136) 
Sec.  390.  Causes  of  action  upon  contract,  or  for  damages  arising  out  of, 
or  pertaining  or  incident  to,  the  oflBcial  administration  of  the  fire  departments 
created  by  acts  of  the  legislature  of  this  state,  shall  be  brought  directly  by  and 
against  the  municipality  by  its  corporate  name  wherein  the  damage  was  sustained. 
And  the  said  boards  of  fire  commissioners  shall  not  be  sued  as  such,  except  to 
compel  or  restrain  the  performance  of  acts  proper  to  be  compelled  or  restrained 
under  and  not  within  the  discretion  intended  to  be  conferred  by  this  act.  [New 
section  approved  March  12,  1885;  Stats.  1885,  92.] 


(137) 
Sec.  392.     Actions  for  the  following  causes  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial,  as  provided  in  this  code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination,  in  any  form  of  such  right  or  interest,  and  for  injuries  to 
real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property.  Where  the 
real  property  is  situated  partly  in  one  county  and  partly  in  another,  the  plaintiff 
may  select  either  of  the  counties,  and  the  county  so  selected  is  the  proper  county 
for  the  trial  of  such  action;  provided,  that  in  the  case  mentioned  in  this  sub- 
division, if  the  plaintiff  prays  in  his  complaint  for  an  injunction  pending  the 
action,  or  applies  pending  the  action,  for  an  injunction,  the  proper  county  for 
the  trial  shall  be  the  county  in  which  the  defendant  resides  or  a  majority  of  the 
defendants  reside  at  the  commencement  of  the  action.  [Amendment  approved 
March  19,  1889;  Stats.  1889,  352.     In  effect  March  19,  1889.] 


(139) 
Sec.  394.  An  action  against  a  county  or  city  and  county  may  be  commenced 
and  tried  in  such  county  or  city  and  county  unless  such  action  is  brought  by  a 
county  or  city  and  county,  in  which  case  it  may  be  commenced  and  tried  in  any 
county  or  city  and  county  not  a  party  thereto;  provided  further,  that  whenever 
an  action  is  brought  by  a  county  or  city  against  citizens  of  another  county,  or  a 
coi'poration  doing  business  in  the  latter,  the  action  must  be,  on  the  motion  of 
the  defendant,  transferred  for  trial  to  a  county  other  than  the  plaintiff,  if  the 
plaintiff  be  a  county,  and  other  than  that  in  which  the  plaintiff  is  situated,  if  the 
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plaintiff  be  a  city.     [Amendment  approved  March  10,  1891;  Stats.  1891,  56. 
In  effect  immediately.] 

(140) 
Sec.  395.  In  all  other  cases,  the  action  must  be  tried  in  the  county  in  which 
the  defendants,  or  some  of  them  reside  at  the  commencement  of  the  action;  or, 
if  none  of  the  defendants  reside  in  the  state,  or,  if  residing  in  this  state,  and 
the  county  in  which  they  reside  is  unknown  to  the  plaintiff,  the  same  may 
be  tried  in  any  county  which  the  plaintiff  may  designate  in  his  complaint;  and 
if  tlie  defendant  is  about  to  depart  from  the  state,  such  action  may  be  tried  in 
any  county  where  either  of  the  parties  reside,  or  service  is  had ;  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial  as  provided  in  this  code. 

(141) 
Sec.  396.  If  the  county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding,  be  tried  therein, 
unless  the  defendant,  at  the  time  he  appears  and  answers  or  demurs,  files  an 
affidavit  of  merits,  and  demands,  in  writing,  that  the  trial  be  had  in  the  proper 
count  V. 


(142) 
Sec.  397.     The  court  may,  on  motion,  change  the  place  of  trial  in  the  fol- 
lowing cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  cannot  be  had 
therein ; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of  justice  would  be  pro- 
moted by  the  change; 

4.  WTien  from  any  cause  the  judge  is  disqualified  from  acting. 

(146) 
Sec.  406.  The  clerk  must  indorse  on  the  complaint  the  day,  month,  and  year 
that  it  is  filed;  and  at  any  time  within  one  year  thereafter,  the  plaintiff  may 
have  a  summons  issued;  and  if  the  action  be  brought  against  two  or  more  de- 
fendants, who  reside  in  different  counties,  may  have  a  summons  issued  for  each 
of  such  counties  at  the  same  time.  But  at  any  time  within  the  year  after  tiie 
complaint  is  filed,  the  defendant  may,  in  writing,  or  by  appearing  and  answering 
or  demurring,  waive  the  issuing  of  summons;  or,  if  the  action  be  brought  upon 
a  joint  contract  of  two  or  more  defendants,  and  one  of  them  has  appeared  with- 
in the  year,  the  other  or  others,  may  be  served  or  appear  after  the  year,  at  any 
time  before  trial.  [Amendment  approved  March  24,  1874;  Amendments  1873- 
74,  296.     In  effect  July  1,  1874:] 
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(147) 
Sec.  407.     The  summons  must  be  directed  to  the  defendant,  signed  by  the 
clerk,  and  issued  under  the  seal  of  the  court,  and  must  contain : 
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1.  The  names  of  the  parties  to  the  action,  the  court  in  which  it  is  brought, 
and  the  county  in  which  the  complaint  is  filed; 

2.  A  direction  that  the  defendant  appear  and  answer  the  complaint  within 
ten  days,  if  the  summons  is  served  within  the  county  in  which  the  action  is 
brought;  within  thirty  days,  if  served  elsewhere; 

3.  A  notice  that,  unless  the  defendant  so  appears  and  answers,  the  plaintiff 
will  take  judgment  for  any  money  or  damages  demanded  in  the  complaint  as 
arising  upon  contract,  or  will  apply  to  the  court  for  any  other  relief  demanded 
in  the  complaint.     [Approved  March  2,  1897;  Stats.  1897,  c.  58.] 


(149) 
Sec.  408.  If  the  summons  is  returned  without  being  served  on  any  or  all 
of  the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form  as  the  original;  pro- 
vided, that  no  such  alias  summons  shall  be  issued  after  the  expiration  of  one 
year  from  the  date  of  the  filing  of  the  complaint.  [Amendment  approved  March 
8,  1887;  Stats.  1887,  50.     In  effect  March  8,  1887.] 


(149) 
Sec.  409.  In  an  action  affecting  the  title  or  the  right  of  possession  of  real 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint,  and  the  defendant,  at 
the  time  of  filing  his  answer,  when  affirmative  relief  is  claimed  in  such  answer, 
or  at  any  time  afterward,  may  record  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated  a  notice  of  the  pendency  of  the  ac- 
tion, containing  the  names  of  the  parties  and  the  object  of  the  action  or  de- 
fence, and  a  description  of  the  property  in  that  county  affected  thereby.  From 
the  time  of  filing  such  notice  for  record  only  shall  a  purchaser  or  encumbrancer 
of  the  property  affected  thereby  be  deemed  to  have  constructive  notice  of  the 
pendency  of  the  action,  and  only  of  its  pendency  against  parties  designated  by 
their  real  names.  [Amendment  approved  March  24,  1874;  Amendments  1873- 
74.  297.     In  effect  July  1,  1874.] 


(150) 
Sec.  410.  The  summons  may  be  served  by  the  sheriff  of  the  county  where  the 
defendant  is  found  or  by  any  other  person  over  the  age  of  eighteen,  not  a  party  to 
the  action.  A  copy  of  the  complaint  must  be  served  with  the  summons,  upon 
each  of  the  defendants.  When  the  summons  is  served  by  the  sheriff,  it  must  be 
returned,  with  his  certificate  of  its  service,  and  of  the  service  of  any  copy  of  the 
complaint,  where  such  copy  is  served,  to  the  office  of  the  clerk  from  which  it 
issued.  When  it  is  served  by  any  other  person,  it  must  be  returned  to  the  same 
place,  with  an  affidavit  of  such  person  of  its  service,  and  of  the  service  of  a  copy 
of  the  complaint,  where  such  copy  is  served.  [Amendment  approved  March  23, 
1893;  Stats.  1893,  207.] 
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(153) 
Sec.  412.  Where  the  person  on  whom  service  is  to  be  made  resides  out  of  the 
state,  or  has  departed  from  the  state,  or  cannot,  after  due  diligence,  be  found 
within  the  state,  or  conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agent,  cashier,  or  secretary 
within  the  state,  and  the  fact  appears  by  affidavit  to  the  satisfaction  of  the  court, 
or  a  judge  thereof;  and  it  also  appears  by  such  affidavit,  or  by  the  verified  com- 
plaint on  file,  that  a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the 
action;  or  when  it  appears  by  such  affidavit,  or  by  the  complaint  on  file  herein, 
that  it  is  an  action  which  relates  to  or  the  subject  of  which  is  real  or  personal 
property  in  this  state,  in  which  such  person  defendant  or  foreign  corporation 
defendant  has  or  claims  a  lien  or  interest,  actual  or  contingent,  therein,  or  in 
which  the  relief  demanded  consists  wholly  or  in  part  in  excluding  such  per- 
son or  foreign  corporation  from  any  interest  therein,  such  court  or  judge  may 
make  an  order  that  the  service  be  made  by  the  publication  of  the  summons. 
[Amendment  approved  March  23,  1893;  Stats.  1893,  285.  In  effect  imme- 
diately.] 

(156) 
Sec.  413.  The  order  must  direct  the  publication  to  be  made  in  a  newspaper, 
to  be  designated,  as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at  least  once  a  week;  but 
publication  against  a  defendant  residing  out  of  the  state,  or  absent  therefrom, 
must  not  be  less  than  two  months.  In  case  of  publication,  where  the  residence 
of  a  nonresident  or  absent  defendant  is  known,  the  court  or  judge  must  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in  the  postoffice, 
directed  to  the  person  to  be  served,  at  his  place  of  residence.  When  publica- 
tion is  ordered,  personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  the  state  is  equivalent  to  publication  and  deposit  in  the  postoffice,  and 
in  either  case  the  service  of  the  summons  is  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication.  [Amendment  approved  March 
24,  1874;  Amendments  1873-74,  299.     In  effect  July  1,  1874.] 

(158) 
Sec.  415.     Proof  of  the  service  of  summons  and  complaint  must  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  foreman  or 
principal  clerk,  showing  the  same;  and  an  affidavit  of  a  deposit  of  a  copy  of 
the  summons  in  the  postoffice,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of  service  otherwise  than 
by  publication;  the  certificate  or  affidavit  must  state  the  time  and  place  of 
service. 

(160) 

Sec.  417.     Commissioners'  Amendment  unconstitutional. 
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(160) 
Sec.  418.     CommiBsioners'  Amendment  unconstitutional. 


(161) 
Sec.  422.     The  only  pleadings  allowed  on  the  part  of  the  plaintiff  are : 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant : 

1.  The  demurrer  to  the  complaint ; 

2.  The  answer. 


(204) 
Sec.  427.     The  plaintiff  may  unite  several  causes  of  action  in  the  same  com- 
plaint^ where  they  all  arise  out  of : 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without  damages  for  the 
withholding  thereof,  or  for  waste  committed  thereon,  and  the  rents  and  profits 
of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or  without  damages  for 
the  withholding  thereof; 

4.  Claims  against  a  trusU^e  by  virtue  of  a  contract  or  by  operation  of  law; 

5.  Injuries  to  character ; 

6.  Injuries  to  person ; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only  of  these  classes, 
and  must  affect  all  the  parties  to  the  action,  and  not  require  different  places  of 
trial,  and  must  be  separately  stated;  but  an  action  for  malicious  arrest  and 
prosecution,  or  either  of  them,  may  be  united  with  an  action  for  either  an  injury 
to  character  or  to  the  person. 


(208) 
Sec.  430.     The  defendant  may  demur  to  the  complaint  within  the  time  re- 
quired in  the  summons  to  answer,  when  it  appears  upon  the  face  thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  io  sue;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the  same 
cause;  or,  ) 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly  united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or  uncertain. 
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(214) 
Sec.  431.     The  demurrer  must  distinctly  specify  the  grounds  upon  which  any 
of  the  objections  to  the  complaint  are  taken.     Unless  it  do  so,  it  may  be  dis- 
regarded.    It  may  be  taken  to  the  whole  complaint  or  to  any  of  the  causes  of 
action  stated  therein,  or  the  defendant  may  demur  and  answer  at  the  same  time. 

(215) 
Sec.  432.  If  the  complaint  is  amended,  a  copy  of  the  amendments  must 
be  filed,  or  the  court  may,  in  its  discretion,  require  the  complaint,  as  amended, 
to  be  filed,  and  a  copy  of  the  amendments,  or  amended  complaint,  must  be 
served  upon  the  defendants  affected  thereby.  The  defendant  must  answer  the 
amendment  or  the  complaint,  as  amended,  within  ten  days  after  sendee  thereof, 
or  such  other  time  as  the  court  may  direct,  and  judgment  by  default  may  be 
entered  upon  failure  to  answer,  as  in  other  cases.  [Amendment  approved  March 
9,  1880 ;  Amendments  1880,  2.     In  effect  March  9,  1880.] 

(231) 
Sec.  439.     If  the  defendant  omit  to  set  up  a  counterclaim  in  the  cases  men- 
tioned in  the  first  subdivision  of  the  last  section,  neither  he  nor  his  assignee  can 
afterward  maintain  an  action  against  the  plaintiff  therefor. 

(232) 
Sec.  442.  Whenever  the  defendant  seeks  affirmative  relief  against  any  party, 
relating  to  or  depending  upon  the  contract  or  transaction  upon  which  the  action 
is  brought,  or  affecting  the  property  to  which  the  action  relates,  he  may,  in 
addition  to  his  answer,  file  at  the  same  time,  or  by  permission  of  the  court 
subsequently,  a  croes-complaint.  The  cross-complaint  must  be  served  upon  the 
parties  affected  thereby,  and  such  parties  may  demur  or  answer  thereto  as  to  the 
original  complaint.  [New  section  approved  March  24,  1874;  Amendments  1873- 
74,  301.     In  effect  July  1,  1874.] 

(234) 
Sec.  443.  The  plaintiff  may,  within  the  same  length  of  time  after  service  of 
the  answer  as  the  defendant  is  allowed  to  answer  after  service  of  summons,  demur 
to  the  answer  of  the  defendant,  or  to  one  or  more  of  the  several  defenses  or 
counterclaims  set  up  in  the  answer.  [Amendment  approved  March  24,  1874; 
Amendments  1873-74,  301.     In  effect  July  1,  1874.] 

(235) 
Sec.  444.     The  demurrer  may  l)e  taken  upon  one  or  more  of  the  following 
groimds : 

1.  That  several  causes  of  counterclaim    have  been  improperly  joined; 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a  defense  or 
counterclaim. 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  uncertain. 
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(235) 
Sec.  446.  Every  pleading  must  be  Bubscribed  by  the  party  or  his  attorney ;  and 
when  the  complaint  is  verified,  or  when  the  state,  or  any  officer  of  the  state,  in 
his  official  capacity,  is  plaintiff,  the  answer  must  be  verified,  unless  an  admission 
of  the  truth  of  the  complaint  might  subject  the  party  to  a  criminal  prosecution, 
or,  unless  an  officer  of  the  state,  in  his  official  capacity,  is  defendant.  In  all 
cases  of  a  verification  of  a  pleading,  the  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it  must  be  by  the  affidavit 
of  a  party,  unless  the  parties  are  absent  from  the  county,  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts  are  within  the  knowl- 
edge of  his  attorney  or  other  person  verifying  the  same.  When  the  pleading 
is  verified  by  the  attorney,  or  any  other  person  except  one  of  the  parties,  he 
must  set  forth  in  the  affidavit  the  reasons  whv  it  is  not  made  bv  one  of  the 
parties.  AVhen  a  corporation  is  a  party,  the  verification  may  be  made  by  any 
officer  thereof. 


(246) 
Sec.  459.     In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is 
sufficient  to  refer  to  such  statute  by  its  title  and  the  day  of  its  passage. 

(252) 
Sec.  472.  Any  pleading  may  be*  amended  once  by  the  party  of  course,  and 
without  costs,  at  any  time  before  answer  or  demurrer  filed,  or  after  demurrer  and 
before  the  trial  of  the  issue  of  law  thereon,  by  filing  the  same  as  amended,  and 
serving  a  copy  on  the  adverse  party,  who  may  have  ten  days  thereafter  in  which 
to  answer  or  demur  to  the  amended  pleading.  A  demurrer  is  not  waived  by  filing 
an  answer  at  the  same  time ;  and  when  the  demurrer  to  a  complaint  is  overruled, 
and  there  is  no  answer  filed,  the  court  may,  upon  such  terms  as  may  be  just  allow 
an  answer,  to  be  filed.  If  a  demurrer  to  the  answer  be  overruled,  the  facts  al- 
leged in  the  answer  must  be  considered  as  denied  to  the  extent  mentioned  in 
section  462.  [Amendment  approved  March  24,  1874;  Amendments  1873-74, 
302.     In  effect  July  1, 1874.] 

(270) 
Sec.  476.     When  a  demurrer  to  any  pleading  is  sustained  or  overruled,  and 
time  to  amend  or  answer  is  given,  the  time  so  given  runs  from  the  service  of 
notice  of   the   decision   or  order.     [New   section  approved   March   24,    1874; 
Amendments  1873-74,  304.     In  effect  July  1,  1874.] 

(285) 
Sec.  512.     Upon  a  receipt  of  the  affidavit  and  notice  with  a  written  under- 
taking, executed  by  two  or  more  sufficient  sureties,  approved  by  the  sheriff,  to 
the  effect  that  they  are  bound  to  the  defendant  in  double  the  value  of  the  prop- 
erty, as  stated  in  the  affidavit  for  the  prosecution  of  the  action,  for  the  return 
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of  the  property  to  the  defendants,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may,  from  any  cause,  be  recovered  against  the 
plaintiff,  the  sheriff  must  forthwith  take  the  property  described  in  the  affidavit, 
if  it  be  in  the  possession  of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must,  without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
notice,  and  undertaking,  by  delivering  the  same  to  him  personally,  if  he  can  be 
found,  or  to  his  agent  from  whose  possession  the  property  is  taken,  or  if  neither 
can  be  found,  by  leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion,  or  if  neither  have  any  known  place  of  abode, 
by  putting  them  in  the  nearest  postoffice,  directed  to  the  defendant. 

(287) 
Sec.  519.  If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  make  affidavit  of  his  title  thereto,  or 
right  to  the  possession  thereof,  stating  the  grounds  of  such  title  or  right, 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the 
property  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or 
his  agent,  indemnify  the  sheriff  against  such  claim,  by  an  undertaking,  by  two 
sufficient  sureties;  and  no  claim  to  such  property  by  any  other  person  than  the 
defendant  or  his  agent  is  valid  against  the  sheriff  unless  so  made. 

(288) 
Sec.  525.  An  injunction  is  a  writ  or  order  requiring  a  person  to  refrain  from 
a  particular  act.  It  may  be  granted  by  the  court  in  which  the  action  is  brought, 
or  by  a  judge  thereof;  and  when  made  by  a  judge,  it  may  be  enforced  as  an 
order  of  the  court.  [Amendment  approved  March  9,  1880;  Amendments  1880, 
3.     In  effect  March  9,  1880.] 

(289) 
Sec.  526.     An  injunction  may  be  granted  in  the  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to  the  re- 
lief demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  the  act  complained  of,  either  for  a  limited  period 
or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  commission  or  con- 
tinuance of  some  act  during  the  litigation  would  produce  waste,  great  or  irrepar- 
able injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff's  rights,  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual. 

(297) 
Sec.  527.     The  injunction  may  be  granted  at  the  time  of  issuing  the  sum- 
mons upon  the  complaint,  and  at  any  time  afterward,  before  judgment,  upon 
affidavits.     The  complaint  in  the  one  case,  and  the  affidavits  in  the  other,  must 
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show  satisfactorily  that  sufficient  gi'ounds  exist  therefor.  Xo  injunction  can 
be  granted  on  the  complaint  unless  it  is  verified.  When  granted  on  the  com- 
plaint^ a  copy  of  the  complaint  and  verification  attached  must  be  served  with  the 
injunction;  when  granted  upon  affidavit,  a  copy  of  the  affidavit  must  be  served 
with  the  injunction.  No  injunction  granted  prior  to  the  actual  trial  of  the 
cause  wherein  it  is  granted  shall  continue  in  force  for  a  longer  period  than 
twelve  months  from  the  time  such  injunction  was  granted,  except  by  consent  of 
the  parties,  or  unless  the  cause  be  set  for  trial  upon  its  merits.  [Amendment 
approved  March  12,  1895;  Stats.  1895,  51.     In  effect  March  12,  1895.] 

(298) 
Sec.  529.  On  granting  an  injunction,  the  court  or  judge  must  require,  except 
when  the  people  of  the  state,  a  county,  or  municipal  corporation,  or  a  married 
woman  in  a  suit  against  her  husband,  is  a  party  plaintiif,  a  written  under- 
taking on  the  part  of  the  plaintiflE,  with  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined  such  damages,  not  exceeding  an  amount 
to  be  specified,  as  such  party  may  sustain  by  reason  of  the  injunction,  if  the  court 
finally  decide  that  the  plaintiff  wais  not  entitled  thereto.  Within  five  days  after 
the  service  of  the  injunction,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  objections  to 
them.  When  excepted  to  the  plaintiff  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  justify  before  a  judge  or 
county  clerk  in  the  same  manner  as  upon  bail  on  arrest,  and  upon  failure  to 
justify,  or  if  others  in  their  place  fail  to  justify  at  the  time  and  place  appointed, 
the  order  granting  an  injunction  shall  be  dissolved.  [Amendment  approved 
April  15,  1880;  Amendments  1880,  62.     In  effect  April  15,  1880.] 

(300) 
Sec.  530.  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or  any 
of  several  defendants,  should  be  heard  before  granting  the  injunction,  an  order 
may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and  place,  why  the 
injunction  should  not  be  granted ;  and  the  defendant  may,  in  the  meantime,  be 
restrained.  In  all  actions  pending,  or  which  may  be  hereafter  brought,  when  an 
injunction  or  restraining  order  has  been  or  may  be  granted,  or  applied  for,  to 
prevent  the  diversion  pending  the  litigation,  of  water  used  or  to  be  used  for  irri- 
gation or  domestic  purposes  only,  if  it  be  made  to  appear  to  the  court  that  the 
plaintiff  is  entitled  to  the  injunction,  but  that  the  issuance  thereof  pending  the 
litigation  will  entail  great  damage  upon  the  defendant,  and  that  plaintiff  can 
be  fully  compensated  for  such  damages  as  he  may  suffer,  the  court  may  refuse  the 
injunction  upon  the  defendant  giving  a  bond,  such  as  is  provided  for  in  section 
532 ;  and  upon  the  trial  the  same  proceedings  shall  be  had,  and  with  the  same 
effect,  as  in  said  section  provided.  [Amendment  approved  March  24,  1887; 
Stats.  1887,  240.     In  effect  March  24,  1887.] 

(301) 
Sec.  531.     An  injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporation  cannot  be  granted  except  by  the  court  or  a  judge  thereof;  nor  can 
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it  be  grafted  without  due  notice  of  the  application  therefor  to  the  proper  officers 
or  managing  agent  of  the  corporation  except  when  the  people  of  this  state  are  a 

party  to  the  proceeding. 

• 

(301) 
Sec.  532.  If  an  injunction  be  granted  without  notice,  the  defendant  at  any 
time  before  the  trial,  may  apply,  upon  reasonable  notice  to  the  judge  who 
granted  the  injunction,  or  to  the  court  in  which  the  action  is  brought,  to  dis- 
solve or  modify  the  same.  The  application  may  be  made  upon  the  complaint 
and  the  affidavit  on  which  the  injunction  was  granted,  or  upon  affidavit  on  the 
part  of  the  defendant,  with  or  without  the  answer.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence  in  addition  to  those  on  which 
the  injunction  was  granted.  In  all  actions  pending,  or  which  may  be  hereafter 
brought,  when  an  injunction  or  restraining  order  has  been  or  may  be  granted 
or  applied  for,  to  prevent  the  diversion,  pending  the  litigation,  of  water  used  or 
to  be  used  for  irrigation  or  domestic  purposes  only,  if  it  be  made  to  appear  to 
the  court  that  great  damage  will  be  suffered  by  the  defendant  in  case  the  in- 
junction is  continued,  and  that  the  plaintiff  can  be  fully  Compensated  for  any 
damages  he  may  suffer  by  reason  of  the  continuance  of  the  acts  of  the  defendant 
during  the  pendency  of  the  litigation,  the  court,  in  its  discretion,  may  dissolve 
or  modify  the  injunction,  upon  the  defendant  giving  a  bond,  with  sureties  to  be 
approved  by  the  judge,  and  in  such  amount  as  may  be  fixed  by  the  court  or  judge, 
conditioned  that  the  defendant  will  pay  all  damages  which  the  plaintiff  may 
suffer  by  reason  of  the  continuance  during  the  litigation  of  the  acts  complained 
of.  Upon  the  trial  the  amount  of  such  damages  shall  be  ascertained,  and  in 
case  judgment  is  rendered  for  the  plaintiff,  the  amount  fixed  as  such  damages 
shall  be  included  in  the  judgment,  together  with  reasonable  attorneys^  fees. 
Upon  a  suit  brought  on  the  bond  the  amount  of  damages  as  fixed  in  said  judg- 
ment shall  be  conclusive  upon  the  sureties.  [Amendment  approved  March  24, 
1887;  Stats.  1887,  p.  240.     In  effect  March  24,  1887.] 

(306) 
Sec.  538.     The  clerk  of  the  court  must  issue  the  writ  of  attachment,  upon 
receiving  an  affidavit  by  or  on  behalf  of  plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  setoffs  or  counterclaims)  upon  a 
contract,  express  or  implied,  for  the  direct  payment  of  money,  and  that  such 
contract  was  made  or  is  payable  in  this  state,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property,  or,  if  originally  so  secured,  that 
such  security  has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom  the 
security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  setoffs  or  counterclaims)  and  that  the 
defendant  is  a  nonresident  of  the  statft;  and 
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3.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to 
hinder,  delay,  or  defraud  any  creditor  of  the  defendant.  [Amendment  approved 
March  24,  1874;  Amendments  1873-74,  p.  307.     In  effect  July  1,  1874.] 

(307) 
Sec.  539.  Before  issuing  the  writ,  the  clerk  must  require  a  written  under- 
taking on  the  part  of  the  plaintiff  in  a  sum  not  less  than  two  hundred  dollars  and 
not  exceeding  the  amount  claimed  by  the  plaintiff  with  sufficient  sureties,  to 
the  effect  that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking.  Within  five  days  after  service  of  the  summons  in  the  action,  the 
defendant  may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so  he  is 
deemed  to  have  waived  all  objections  to  them.  When  excepted  to,  the  plaintiff's 
sureties,  upon  notice  to  the  defendant  of  not  less  than  two  nor  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same  manner  as  upon  bail  on 
arrest ;  and  upon  failure  to  justify,  or  if  others  in  their  place  fail  to  justify  at 
the  time  and  place  appointed,  the  clerk  or  judge  shall  issue  an  order  vacating  the 
writ  of  attachment.  [Amendment  approved  March  30,  1874;  Amendments 
1873-74,  p.  406.     In  effect  immediately.] 

(309) 
Sec.   542.     The  sheriff  to  whom  the  writ  is  directed  and  delivered  must 
execute  the  same  w-ithout  delay,  and  if  the  undertaking  mentioned  in  section 
five  hundred  and  forty  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county  in  the  name  of 
the  defendant,  must  be  attached,  by  filing  with  the  recorder  of  the  county, 
a  copy  of  the  writ,  together  with  a  description  of  the  property  attached,  and 
a  notice  that  it  is  attached;  and  by  leaving  a  similar  copy  of  the  writ,  descrip- 
tion, and  notice  with  an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  property  attached. 

2.  Real  'property,  or  an  interest  therein,  belonging  to  the  defendant,  and 
held  by  any  other  person,  or  standing  on  the  records  of  the  (;ounty,  in  the 
name  of  any  other  person,  must  be  attached,  by  filing  with  the  recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of  the  property,  and  a 
notice  that  such  real  property,  and  any  interest  of  the  defendant  therein,  held 
by  or  standing  in  the  name  of  such  other  person  (naming  him),  are  attached; 
and  by  leaving  with  the  occupant  if  any,  and  with  such  other  person,  or  his 
agent,  if  known  and  within  the  county,  or  at  the  residence  of  either,  if  within 
the  county,  a  copy  of  the  writ,  with  a  similar  description  and  notice.  If 
there  is  no  occupant  of  the  property,  a  copy  of  the  writ,  together  with  such 
description  and  notice,  must  be  posted  in  a  conspicuous  place  upon  the  prop- 
erty. The  recorder  must  index  such  attachment  when  filed,  in  the  names, 
both  of  the  defendant  and  of  the  person  by  whom  the  property  is  held  or  in 
whose  name  it  stands  on  the  records: 

3.  Personal  property,  capable  of  ninnual  delivery,  must  be  attached  by 
taking  it  into  custody; 
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4.  Stocks  or  shares^  or  interest  in  stocks  or  shares,  of  any  corporation  or 
company,  must  be  attached  by  leaving  with  the  president,  or  other  head  of 
the  same,  or  the  secretary,  cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest  of  the  defendant 
is  attached,  in  pursuance  of  such  writ; 

5.  Debts  and  credits,  and  other  personal  property,  not  capable  of  manual 
delivery,  must  be  attached  by  leaving  with  the  person  owing  such  debts,  or 
having  in  his  possession,  or  under  his  control,  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant  or  the  credits  and  other  personal  prop- 
erty in  his  possession,  or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

(317) 
Sec.  553.  If  the  defendant  recover  judgment  against  the  plaintiif,  any  un- 
dertaking received  in  the  action,  all  the  proceeds  of  sales  and  money  collected 
by  the  sheriff,  and  all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent;  the  order  of  attachment  shall 
be  discharged,  and  the  property  released  therefrom. 

(318) 
Sec.  554.  Whenever  the  defendant  has  appeared  in  the  action,  he  may, 
upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in  which  the  ac- 
tion is  pending,  or  to  the  judge  thereof,  for  an  order  to  discharge  the  attach- 
ment, wholly  or  in  part;  and  upon  the  execution  of  the  undertaking  men- 
tioned in  the  next  section,  an  order  mav  be  made,  releasing  from  the  opera- 
tion of  the  attachment  any  or  all  of  the  property  attached;  and  all  of  the 
property  so  released,  and  all  of  the  proceeds  of  the  sales  thereof,  must  be 
delivered  to  the  defendant,  upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff.  [Amendment  approved  March  9,  1880; 
Amendments  1880,  p.  4.     In  effect  March  9,  1880.J 

(318) 
Sec.  555.  Before  making  such  order,  the  court  or  judge  must  require  an 
undertaking  on  behalf  of  the  defendant,  by  at  leart  two  sureties,  residents 
and  freeholders,  or  householders,  in  the  state,  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will,  on  demand,  redeliver 
the  attached  property  so  released  to  the  proper  officer,  to  be  applied  to  the 
payment  of  the  judgment,  or,  in  default  thereof,  that  the  defendant  and  sure- 
ties will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the  property  re- 
leased. The  court  or  judge  making  such  order  may  fix  the  sum  for  which 
the  undertaking  must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  the  same  may  be  appraised  by  one 
or  more  disinterested  persons,  to  be  appointed  for  that  purpose.  The  sureties 
may  be  required  to  justify  before  the  court  or  judge,  and  the  property  at- 
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tached  cannot  be  released  from  the  attachment  without  their  justification,  if 
the  same  be  required.  [Amendment  approved  March  24,  1874;  Amendments 
1873-74,  p.  308.     In  effect  July  1,  1874.] 


(320) 
Sec.  558.     If,  upon  such  application,  it  satisfactorily  appears  that  the  writ 
of  attachment  was  improperly  or  irregularly  issued,  it  must  be  discharged. 


(320) 
Sec.  560.     Commissioners'  Amendment  unconstitutional. 


(324) 
Sec.  566.  Xo  party,  or  attorney,  or  person  interested  in  an  action,  or  related 
to  any  judge  of  the  court  by  consanguinity  or  affinity  within  the  third  degree, 
can  be  appointed  receiver  therein  without  the  written  consent  of  the  parties, 
filed  with  the  clerk.  If  a  receiver  be  appointed  upon  an  ex  parte  applica- 
tion, the  court,  before  making  the  order,  may  require  from  the  applicant  an 
undertaking,  with  sufficient  sureties,  in  an  amount  to  be  fixed  by  the  court, 
to  the  effect  that  the  applicant  will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver  and  the  entry  by  him 
^ipon  his  duties,  in  case  the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient  cause;  and  the  court  may,  in 
its  discretion,  at  any  time  after  said  appointment,  require  an  additional  under- 
taking.    [Approved  ]\[arch  3,  1897;  Stats.  1897,  c.  69.] 

(324) 
Sec.  567.  Before  entering  upon  his  duties,  the  receiver  must  be  sworn  to 
(perform  tliem  faithfully,  and  with  one  or  more  sureties,  approved  by  the  court 
or  judge,  execute  an  undertaking  to  such  person,  and  in  such  sum  as  the  court 
or  judge  may  direct,  to  the  effect  that  he  will  faithfully  discharge  the  duties 
of  receiver  in  the  action,  and  obey  the  orders  of  the  court  therein. 

(325) 
Sec.  569.     Funds  in  the  hands  of  a  receiver  may  be  invested  upon  interest, 
by  order  of  the  court;  but  no  such  order  can  be  made,  except  upon  the  con- 
sent of  all  the  parties  to  the  action. 

(326) 
Sec.  572.  When  it  is  admitted  by  the  pleading,  or  shown  upon  the  examina- 
tion of  a  party,  that  he  has  in  his  possession,  or  und-er  his  control,  any  money 
or  other  thing  capable  of  delivery,  which,  being  the  subject  of  litigation,  is 
held  by  him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to  another 
party,  the  court  may  order  the  same,  upon  motion,  to  be  deposited  in  court  or 
delivered  to  such  party,  upon  such  conditions  as  may  be  just,  subject  to  the 
further  direction  of  the  court. 
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(326) 
Sec.  573.     If  the  money  is  deposited  in  court,  it  must  be  paid  to  the  clerk, 
-who  must  deposit  it  with  the  county  treasurer,  by  him  to  be  held  subject  to 
the  order  of  the  court.     For  the  safekeeping  of  the  money  deposited  with  him 
the  treasurer  is  liable  on  his  official  bond. 


/   (327) 
Sec.  577.     A  judgment  is  the  final  determination  of  the  rights  of  the  parties 
in  an  action  or  proceeding. 


(330) 
Sec.  581.     An  action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered, 
in  the  following  cases: 

1.  By  the  plaintiff  himself,  by  written  request  to  the  clerk,  filed  among 
the  papers  in  the  case,  at  any  time  before  trial,  upon  payment  of  costs;  pro- 
vided, a  counterclaim  has  not  been  made,  or  affirmative  relief  sought  by  the 
-cross-complaint  or  answer  of  the  defendant.  If  a  provisional  remedy  has  been 
Allowed,  the  undertaking  must  thereupon  be  delivered  by  th^  clerk  to  the 
defendant,  who  may  have  his  action  thereon; 

2.  By  either  party  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  the  plaint iflf  fails  to  appear  on  the  trial,  and  the 
•defendant  appears  and  asks  for  the  dismissal; 

4.  By  the  court,  when,  upon  the  trial  iind  before  the  final  submission  of  the 
case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  sufficient  ease  for  the  jury; 

6.  By  the  court,  when,  after  verdict  or  final  submission,  the  party  entitled 
to  judgment  neglects  to  demand  and  have  the  same  entered  for  more  than 
sit  months. 

The  dismissals  mentioned  in  subdivisions  one  and  two  hereof  are  made  bv 
entr}'  in  the  clerk's  register. 

The  dismissals  mcnti<nie<l  in  subdivisions  three,  four,  five,  and  six  of  this 
section,  shall  l)e  made  by  orders  of  the  court  entered  upon  the  minutes  thereof, 
and  shall  be  effective  for  all  purposes  when  so  entered,  but  the  clerk  of  the 
court  shall  note  such  orders  in  his  register  of  actions  in  the  case. 

7.  And  no  action  heretofore  or  hereafter  commenced  shall  be  further  prose- 
cuted, and  no  further  proceedings  shall  be  had  therein,  and  all  actions  hereto- 
fore or  hereafter  commenced  shall  he  dismissed  bv  the  court  in  which  the  same 
shall  have  been  commenced,  o-n  its  own  motion,  or  on  motion  of  any  party 
interested  therein,  whether  named  in  the  complaint  as  a  party  or  not,  unless 
summons  shall  have  been  issued .  within  one  year,  and  all  such  actions  shall 
be  in  like  manner  dismissed,  unless  the  summons  shall  be  served  and  return 
thereon  made  within  three  years  after  the  commencement  of  said  action.  But 
all  such  actions  may  be  prosecuted,  if  appearance  has  been  made  by  the  de- 
fendant or  defendants,  within  said  three  vears  in  the  same  manner  as  if  sum- 
mons  had  been  issued  and  served.  [Approved  March  9,  1897;  Stats.  1897, 
<j.  95.] 


' 


»     , 


.' , 


«  M  .  '       t 


f1     '. 


lii 


f  • 


Amendments  to  Code  of  Civil  Procedure.  34 

(334) 
Sec.  5S2.    In  every  case,  other  than  tho^e  mentioned  in  the  last  section,  judg- 
ment must  be  rendered  on  the  merits. 


(335) 
Sec.  583.     Commissioners'  Amendment  unconstitutional. 


(336) 
Sec.  585.     Judgment  may  be  had,  if  the  defendant  fail  to  answer  the  com- 
plaint, as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  no  answer  has  been  filed  with  the  clerk  of  the  court  within  the  time 
specified  in  the  summons,  or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  default  of  the  defendant, 
and  immediately  thereafter  enter  judgment  for  the  amount  specified  in  the 
summons,  including  the  costs,  against  the  defendant,  or  against  one  or  more 
of  several  defendants  in  the  cases  provided  for  in  section  four  hundred  and 
fourteen; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the  clerk  of  the  court 
within  the  time  specified  in  the  summons,  or  such  further  .time  as  may  have 
been  firrant»d,  the  clerk  must  enter  the  default  of  the  defendant;  and  there- 
after  the  plaintiff  may  apply  at  the  first  or  any  subsequent  term  of  the  court 
for  the  relief  demanded  in  the  complaint.  If  the  taking  of  an  account,  or 
the  proof  of  any  fact,  is  necessary,  to  enable  the  court  to  give  judgment,  or 
to  carry  the  judgment  into  effect,  the  court  may  take  the  account  or  hear  the 
proof;  or  may,  in  its  discretion,  order  a  reference  for  that  purpose.  And 
wh^re  the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part,  the  court 
may  order  the  damages  to  be  assessed  by  a  jury;  or  if,  to  determine  the  amount 
of  damages,  the  examination  of  a  long  ac(*ount  be  involved,  by  a  reference  as 
above  provided; 

3.  In  actions  where  thie  service  of  the  summons  was  by  publication,  the 
plaintiff,  upon  the  expiration  of  the  time  for  answering,  may,  upon  proof  of 
the  publication,  and  that  no  answer  has  been  filed,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint;  and  if  the  defendant  be  not  a  resident  of  the  State,  must 
require  the  plaintiff,  or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  that  have  been  made  to  the  plaintiff,  or  to  anyone  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the  amount  which 
he  is  entitled  to  recover. 


(346) 

Sec.  602.  Challenges  for  cause  may  be  taken  on  one  or  more  of  the  fol- 
lowing grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  code  to  render  a 
person  competent  as  a  juror: 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to  any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant,  em- 
ployer and  clerk,  or  principal  and  agent,  to  either  party,  or  being  a  member  of 
the  family  of  either  party,  or  a  partner  in  business  with  either  party,  or  surety 
on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous  trial  between 
the  same  parties,  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  the  Juror  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action,  except  his  interest  as  a  member  or  cit- 
izen of  a  municipal  corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action, 
founded  upon  knowledge  of  its  material  facts,  or  of  sonte  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity  against  or 
bias  to  or  against  either  party.  [x\mendment  approved  March  24,  1874; 
Amendments  1873-74,  p.  310.     In  effect  July  1,  1874.] 

(350) 
Sec.  608.  In  charging  the  jury,  the  court  may  state  to  them  all  matters  of 
law  which  it  thinks  necessary  for  their  information  in  giving  their  verdict; 
and  if  it  state  the  testimony  of  the  case,  it  must  inform  the  jury  that  they  are 
the  exclusive  judges  of  all  questions  of  fact.  The  court  must  furnish  to  either 
party,  at  the  time,  upon  request,  a  statement,  in  writing,  of  the  points  of  law 
contained  in  the  charge,  or  sign  at  thie  time  a  statement  of  such  points  pre- 
pared and  submitted  by  the  counsel  of  either  party. 

(3r>5) 
Sec.  612.  Upon  retiring  for  deliberation,  the  jury  may  take  with  them  all 
papers  which  have  been  received  as  evidence  in  the  cause,  except  depositions  or 
copies  of  such  papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from 
the  person  having  them  in  possession;  and  they  may  also  take  with  them  notes 
of  the  testimony  or  other  proceedings  on  the  trial,  taken  by  themselves,  or  any 
of  them,  but  none  taken  by  any  other  person. 

(356) 
Sec.  615.  If,  after  the  impaneling  of  the  jury,  and  before  verdict,  a  juror 
become  sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  order  him  to 
be  discharged.  In  that  case  the  trial  may  proceed  with  the  other  jurors,  or  an- 
other juror  may  be  sworn  and  the  trial  begin  anew ;  or  the  jury  may  be  discharged 
and  a  new  jury  then  or  afterward  impaneled. 

(361) 
Sec.  631.     Trial  by  jury  may  be  waived  by  the  several  parties  to  an  issue  of 
fact  in  actions  arising  on  contract,  or  for  the  recovery  of  specific  real  or  per- 
sonal property,  with  or  without  damages,  and  with  the  assent  of  the  court  in  other 
actions,  in  manner  following: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk; 
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3.  By  oral  consent,  in  open  court,  entered  in  the  minutes.     [Amendment  ap- 
proved March  24,  1874;  Amendments  1873-74,  p.  311.     In  effect  July  1,  1874.] 


(367) 
Sec.  635.     Commissioners'  Amendment  unconstitutional. 


(369) 
Sec.  641.     Either  party  may  object  to  the  appointment  of  any  person  as 
referee,  on  one  or  more  of  the  following  grounds; 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statute  to  render  ^  person 
competent  as  a  juror; 

2.  Consanguinity,  or  affinity,  within  the  third  degree,  to  either  party,  or  to  any 
judge  of  the  court,  in  which  the  appointment  shall  be  made; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant,  em- 
ployer and  clerk,  or  principal  and  agent,  to  either  party ;  or,  being  a  member  of 
the  family  of  either  party;  or  a  partner  in  business  with  cither  party;  or  being 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial  between  the  same 
parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  as  to  the  merits 
of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person  evincing  enmity  against 
or  bias  to  either  party.     [Approved  March  3,  1897;  Stats.  1897,  c.  69.] 


(373) 
Sec.  647.  The  verdict  of  the  jury,  the  final  decision  in  an  action  or  proceed- 
ing, an  interlocutory  order  or  decision,  finally  determining  the  rights  of  the 
parties,  or  some  of  them;  an  order  or  decision  from  which  an  appeal  may  be 
taken ;  an  order  sustaining  or  overruling  a  demurrer,  allowing  or  refusing  to  allow 
an  amendment  to  a  pleading,  striking  out  a  pleading  or  a  portion  thereof,  re- 
fusing a  continuance;  an  order  made  upon  ex  parte  application,  and  an  order 
or  decision  made  in  the  absence  of  a  party,  are  deemed  to  have  been  excepted  to. 
[Amendment  approved  April  8,  1876;  Amendments  1875-76,  p.  91.  In  effect 
June  1,  1876.] 

(375) 
Sec.  649.  A  bill  containing  the  exception  to  any  decision  may  be  presented 
to  the  court  or  judge  for  settlement,  at  the  time  the  decision  is  made,  and  after 
having  been  settled,  shall  be  signed  by  tlie  judge  and  filed  with  the  clerk.  When 
the  decision  excepted  to  is  made  by  a  tribunal  other  than  a  court,  or  by  a 
judicial  officer,  the  bill  of  exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.  [Amendment  approved  April  3,  1876;  Amendments 
1875-76,  91.     In  effect  June  1,  1876.] 
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(375) 
Sec.  650.  When  a  party  desires  to  have  exceptions  taken  at  a  trial  settled  in 
a  bill  of  exceptions,  he  may,  within  ten  days  after  the  entry  of  judgment,  if  the 
action  were  tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of  judgment, 
if  the  action  were  tried  without  a  jury,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a  bill, 
and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse  party.  Such  draft  must 
contain  all  the  exceptions  taken  upon  which  the  party  relies.  Within  ten  days 
after  such  service  the  adverse  party  may  propose  amendments  thereto,  and 
serve  the  same^  or  a  copy  thereof,  upon  the  other  party.  The  proposed  bill  and 
amendments  must,  within  ten  days  thereafter,  be  presented  by  the  party  seeking 
the  settlement  of  the  bill,  to  the  judge  who  tried  or  heard  the  case,  upon  five 
days'  notice  to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court  for  the 
judge.  When  received  by  the  clerk  he  must  immediately  deliver  them  to  the 
judge,  if  he  be  in  the  county ;  if  he  be  absent  from  the  county,  and  either  party 
desire  the  papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon  notice  in 
writing  of  such  party,  immediately  forward  them  by  mail,  or  other  safe  channel ; 
if  not  thus  forwarded,  the  clerk  must  deliver  them  to  the  judge  immediately 
after  his  return  to  the  county.  When  received  from  the  clerk,  the  judge  must 
designate  the  time  at  which  he  will  settle  the  bill,  and  the  clerk  must  immediately 
notify  the  parties  of  such  designation.  At  the  time  designated,  the  judge  must 
settle  the  bill.  If  the  action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  referee  for  settlement  within 
ten  days  after  service  of  the  amendments,  upon  notice  of  five  days  to  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If  no  amendments  are 
served,  or  if  served  are  allowed,  the  proposed  bill  may  be  presented,  with  the 
amendments,  if  any,  to  the  judge  or  referee,  for  settlement,  without  notice  to  the 
adverse  party.  It  is  the  duty  of  the  judge  or  referee,  in  settling  the  bill,  to 
strike  out  of  it  all  redundant  and  useless  matter  so  that  the  exceptions  may 
be  presented  as  briefly  as  possible.  When  settled,  the  bill  must  be  signed  by  the 
judge  or  referee,  with  his  certificate  to  the  effect  that  the  same  is  allowed,  and 
shall  then  be  filed  with  the  clerk.  [Amendment  approved  March  24,  1874; 
Amendments  1873-74,  313.     In  effect  July  1,  1874.] 

(381) 
Sec.  651.  Exceptions  to  any  decision  made  after  judgment  may  be  presented 
to  the  judge  at  the  time  of  such  decision,  and  be  settled  or  noted,  as  provided 
in  section  649,  and  a  bill  thereof  may  be  presented  and  settled  afterward,  as  pro- 
vided in  section  650,  and  within  like  periods  after  entry  of  the  order,  upon  appeal 
from  which  such  decision  is  reviewable,  f  Amendment  approved  March  24,  1874; 
Amendments  1873-74,  314.     In  effect  July  1,  1874.] 


(381) 
Sec.  652.     If  the  judge  in  any  case  refuse  to  allow  an  exception  in  accord- 
ance with  the  facts,  the  party  desiring  the  bill  settled  may  apply  by  petition  to 
the  supreme  court  to  prove  the  same;  the  application  may  be  made  in  the  mode 
and  manner,  and  under  such  regulations  as  that  court  may  prescribe ;  and  the  bill. 
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when  proven,  must  be  certified  by  the  chief  justice  as  correct,  and  filed  with 
the  clerk  of  the  court  in  which  the  action  was  tried,  and  when  so  filed  it  has 
the  same  force  and  effect  as  if  settled  by  the  judge  who  tried  the  cause. 

(383) 
Sec.  656.     A  new  trial  is  a  re-examination  of  an  issue  of  fact  in  the  same 
court  after  a  trial  and  decision  by  a  jury  or  court,  or  by  referees. 


(394) 
Sec.  658.  AMien  the  application  is  made  for  a  cause  mentioned  in  the  first, 
second,  third,  and  fourth  subdivisions  of  the  last  section,  it  must  be  made  upon 
aflBdavits;  for  any  other  cause  it  may  be  made  at  the  option  of  the  moving 
party,  either  upon  the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case,  prepared  as  hereinafter  provided.  [Amendment  approved 
March  24,  1874;  Amendments  1873-74,  314.     In  effect  July  1,  1874.] 


(394) 
Sec.  659.  The  party  intending  to  move  for  a  new  trial  must,  within  ten 
days  after  the  verdict  of  the  jury,  if  the  action  were  tried  by  a  jury,  or  after 
notice  of  the  decision  of  the  court  or  referee,  if  the  action  were  tried  without 
a  jury,  file  with  the  clerk  and  serve  upon  the  adverse  party  a  notice  of  his  in- 
tention, designating  the  grounds  upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  aflBdavits  or  the  minutes  of  the  court,  or  a 
bill  of  exceptions,  or  a  statement  of  the  case : 

1 .  If  the  motion  is  to  be  made  upon  aflBdavits,  the  moving  party  must,  within 
ten  days  after  serving  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  a  judge  thereof,  may  allow,  file  such  aflBdavits  with  the 
clerk,  and  serve  a  copy  upon  the  adverse  party,  who  shall  have  ten  days  to  file 
counter-aflBdavits,  a  copy  of  which  must  be  served  upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions,  and  no  bill  has 
already  been  settled  as  hereinbefore  provided,  the  moving  party  shall  have 
the  same  time  after  service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judgment,  or  after  receiving 
notice  of  such  entry  by  section  650,  and  the  bill  shall  be  prepared  and  settled 
in  a  similar  manner.  If  a  bill  of  exceptions  has  been  already  settled  and 
filed,  when  the  notice  of  motion  is  given,  such  bill  shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the  case,  the  moving 
party  must,  within  ten  days  after  service  of  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  is  pending,  or  the  judge  thereof,  may  allow,  prepare 
a  draft  of  the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse 
party.  If  such  proposed  statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  thereafter,  prepare  amendments  thereto,  and  serve  the 
same,  or  a  copy  thereof,  upon  the  moving  party.  If  the  amendments  be  adopted, 
the  statement  shall  be  amended  accordingly,  and  then  presented  to  the  judge 
who  tried  or  heard  the  cause,  for  settlement,  or  be  delivered  to  the  clerk  of  the 
court  for  the  judge.     If  not  adopted,  the  proposed  statement  and  amendments 
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shall^  within  ten  days  thereafter,  be  presented  by  the  moving  party  to  the 
judge,  upon  five  days^  notice  to  the  adverse  party,  or  delivered  to  the  clerk  of  the 
court  for  the  judge;  and  thereupon  the  same  proceedings  for  the  settlement 
of  the  statement  shall  be  taken  by  the  parties,  and  clerk,  and  judge,  as  are  re- 
quired for  the  settlement  of  bills  of  exception  by  section  650.  If  the  action  was 
heard  by  a  referee,  the  same  proceedings  shall  be  had  for  the  settlement  of  the 
statement  by  him  as  are  required  by  that  section  for  the  settlement  of  bills 
of  exception  by  a  referee.  If  no  amendments  are  served  within  the  time  desig- 
nated, or,  if  served,  are  allowed,  the  proposed  statement  and  amendments,  if  any, 
may  be  presented  to  the  judge  or  referee,  for  settlement,  without  notice  to  the 
adverse  party.  When  the  notice  of  the  motion  designates,  as  the  ground  of 
the  motion,  the  insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient.  When  the  notice  designates,  as  the  ground  of  the 
motion,  errors  in  law  occurring  at  the  trial,  and  excepted  to  by  the  moving 
party,  the  statement  shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  no  such  specifications  be  made,  the  statement  shall  be  disregarded 
on  the  hearing  of  the  motion.  It  is  the  duty  of  the  judge  or  referee,  in  set- 
tling the  statement,  to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwithstanding  the  assent  of  the 
parties  to  such  redundant  or  useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  referee,  with  his  certificate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be  filed  with  the  clerk ; 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of  the  court,  and  the 
ground  of  the  motion  is  the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision  the  notice  of  motion  must  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient;  and,  if  the  ground  of  the  motion  be  errors 
in  law  occurring  at  the  trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  upon  which  the  party  will  rely.  If  the  notice 
do  not  contain  the  specifications  here  indicated,  when  the  motion  is  made  on  the 
minutes  of  the  court,  the  motion  must  be  denied.  [Amendment  approved  March 
24,  1874;  Amendments  1873-74,  315.     In  effect  July  1,  1874.] 

(399) 
Sec.  660.  The  application  for  a  new  trial  shall  be  heard  at  the  earliest 
practicable  period  after  notice  of  the  motion,  if  the  motion  is  to  be  heard 
upon  the  minutes  of  the  court,  and  in  other  cases,  after  the  affidavits,  bill  of  ex- 
ceptions, or  statement,  as  the  case  may  be,  are  filed,  and  may  be  brought  to  a 
hearing  upon  motion  of  either  party.  On  such  hearing  reference  may  be  had 
in  all  cases  to  the  pleadings  and  orders  of  the  court  on  file,  and  when  the  motion 
is  made  on  the  minutes,  reference  may  also  be  had  to  any  depositions,  docu- 
mentary evidence,  and  phonographic  report  of  the  testimony  on  file.  [Amend- 
ment approved  March  24,  1874;  Amendments  1873-74,  317.  In  effect  July  1, 
1874.] 

(401) 
Sec.  661.     The  judgment-roll  and  the  affidavits,  or  bill  of  exceptions,  or 
statement,  as  the  case  may  be,  used  on  the  hearing,  with  a  copy  of  the  order 
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made,  shall  constitute  the  record  to  be  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial,  unless  the  motion  be  made  on  the  minutes  of  the  court, 
and  in  that  ease  the  judgment-roll  and  a  statement  to  be  subsequently  prepared, 
with  a  copy  of  the  order,  shall  constitute  the  record  oh  appeal.  Such  subsequent 
statement  shall  be  proposed  by  the  party  appealing,  or  intending  to  appeal, 
within  ten  davs  after  the  entry  of  the  order,  or  such  further  time  as  the  court 
in  which  the  action  is  pending,  or  a  judge  thereof,  may  allow,  and  the  same  or  a 
copy  thereof  be  served  upon  the  adverse  party,  who  shall  have  ten  days  thereafter 
to  prepare  amendments  thereto  and  serve  the  same  or  a  copy  thereof,  upon 
the  party  appealing,  or  intending  to  appeal;  and  thereafter  proceedings  shall 
be  had,  and  within  like  periods,  for  the  settlement  of  the  statement  as  provided 
by  section  659,  but  the  statement  shall  only  contain  the  grounds  argued  before 
the  court  for  a  new  trial,  and  so  much  of  the  evidence  or  other  matter  as 
may  be  necessary  to  explain  them ;  and  it  shall  be  the  duty  of  the  judge  to  exclude 
all  other  evidence  or  matter  from  the  statement.  [Amendment  approved  March 
24,  1874;  Amendments  1873-74,  318.     In  effect  July  1,  1874.] 

(403) 
Sec.  663^.  The  party  intending  to  make  the  motion  mentioned  in  the  last 
section  must,  within  ten  days  after  notice  of  the  rendition  of  judgment  or 
decree,  serve  upon  the  adverse  party  and  file  with  the  clerk  of  the  court 
a  notice  of  his  intention,  designating  the  grounds  upon  which  the  motion  will 
be  made,  and  specifying  the  particulars  in  which  the  conclusions  of  law  are  not 
consistent  with  the  finding  of  facts,  or  in  which  the  judgment  or  decree  is  not 
consistent  with  the  special  verdict.  The  said  party  must,  within  sixty  days  after 
giving  such  notice  of  intention,  make  the  motion  to  the  court,  after  giving  due 
notice  of  the  time  of  making  such  motion  to  the  adverse  party ;  but  the  hearing 
or  consideration  of  such  motion  may  be  further  continued  by  the  court.  [New 
section  approved  March  3,  1897 ;  Stats.  1897,  c.  67.] 

(403) 
Sec.  664.    When  trial  by  jury  has  been  had,  judgment  must  be  entered  by 
the  clerk,  in  conformity  to  the  verdict,  within  twenty- four  hours  after  the  rendi- 
tion of  the  verdict,  unless  the  court  order  the  case  to  be  reserved  for  argument 
or  further  consideration,  or  grant  a  stay  of  proceedings. 

(410) 
Sec.  670.     Immediately  after  entering  the  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant,  the  summons,  with 
the  affidavit  or  proof  of  senice;  the  complaint  with  a  memorandum  indorsed 
thereon  that  the  default  of  the  defendant  in  not  answering  was  entered,  and  a 
copy  of  the  judgment;  and  in  case  where  the  service  so  made  be  by  publication, 
the  affidavit  for  publication  of  summons,  and  the  order  directing  the  publication 
of  summons,  must  also  be  included; 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or  finding 
of  the  court,  or  referee,  all  bills  of  exceptions  taken  and  filed,  and  a  coi)y  of  any 
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order  made  on  demurrer,  or  relating  to  the  change  of  parties,  and  a  copy  of  the 
judgment;  if  there  are  two  or  more  defendants  in  the  action,  and  any  one  of 
them  has  allowed  judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  on  such  defendant,  must  also  be  added  to  the  other 
papers  mentioned  in  this  subdivision;  and  if  the  service  on  such  defaulting 
defendant  be  by  publication,  then  the  aflSdavit  for  publication,  and  the  order 
directing  the  publication  of  the  summons  in  such  cases  must  also  be  included. 
[Amendment  approved  March  12,  1895;  Stats.  1895,  45.  In  effect  in  sixty 
days.) 

(413) 
Sec.  672.  The  docket  mentioned  in  the  last  section  is  a  book  which  the  clerk 
keeps  in  his  office,  with  each  page  divided  into  eight  columns,  and  headed 
as  follows:  Judgment  debtors;  judgment  creditors;  judgment;  time  of  entry; 
where  entered  in  judgment-book;  appeals,  when  taken;  judgment  of  appellate 
court ;  satisfaction  of  judgment,  when  entered.  If  judgment  be  for  the  recovery 
of  money  or  damages,  the  amount  must  be  stated  in  the  docket  under  the  head 
of  judgment;  if  the  judgment  be  for  any  other  relief,  a  memorandum  of  the 
general  character  of  the  relief  granted  must  be  stated.  The  names  of  the  de- 
fendants must  be  entered  in  alphabetical  order. 

(414) 
Sec.  674.  A  transcript  of  the  original  docket,  certified  by  the  clerk,  may  be 
filed  with  the  recorder  of  any  other  county,  and  from  the  time  of  the  filing 
the  judgment  becomes  a  lien  upon  all  the  real  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  such  county,  owned  by  him  at  the  time,  or  which 
he  may  afterward,  and  before  the  lien  expires  acquire.  The  lien  continues  for' 
two  years,  unless  the  judgment  be  previously  satisfied. 

(416) 
Sec.  681.    The  party  in  whose  favor  judgment  is  given,  may,  at  any  time  with- 
in five  years  after  the  entry  thereof,  have  a  writ  of  execution  issued  for  its 
enforcement. 


(418) 

Sec.  682.  The  writ  of  execution  must  be  issued  in  the  name  of  the  people, 
sealed  with  the  seal  of  the  court,  and  subscribed  by  the  clerk,  and  be  directed 
to  the  sheriff,  and  it  must  intelligibly  refer  to  the  judgment,  stating  the  court, 
the  county  where  the  judgment-roll  is  filed,  and  if  it  be  for  money,  the  amount 
thereof,  and  the  amount  actually  due  thereon,  and  if  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six  hundred  and  sixty-seven, 
the  execution  must  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  and  must  require  the  sheriff  substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  must  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the  personal  property  of  such 
debtor,  and  if  sufficient  personal  property  cannot  be  found,  then  out  of  his  real 
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property;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out  of  the 
real  property  belonging  to  him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter ;  or  if  the  execution  be  issued  to  a  county  other  than  the  one 
in  which  the  judgment  was  recovered,  on  the  day  when  the  transcript  of  the 
docket  was  filed  in  the  office  of  the  recorder  of  such  county,  stating  such  day, 
or  any  time  thereafter; 

2.  If  it  b^  against  real  or  personal  property  in  the  hands  of  the  personal 
representatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it  must  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such  property; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  must  require  the 
sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county  until  he  pay 
the  judgment  with  interest,  or  be  discharged  according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of  money 
or  currency,  as  provided  in  section  six  hundred  and  sixty-seven,  it  must  also  re- 
quire the  sheriff  to  satisfy  the  same  in  the  kind  of  money  or  currency  in  which 
the  judgment  is  made  payable,  and  the  sheriff  must  refuse  payment  in  any  other 
kind  of  money  or  currency ;  and  in  case  of  levy  and  sale  of  the  property  of  the 
judgment  debtor,  he  must  refuse  payment  from  any  purchaser  at  such  sale  in  any 
other  kind  of  money  or  currency  than  that  specified  in  the  execution.  The 
sheriff,  collecting  money  or  currency  in  the  manner  required  by  this  chapter,  must 
pay  to  the  plaintiff  or  party  entitled  to  recover  the  same,  the  same  kind  of  money 
or  currency  received  by  him,  and  in  case  of  neglect  or  refusal  so  to  do,  he 
shall  be  liable  on  his  official  bond  to  the  judgment  creditor  in  three  times  the 
amount  of  the  monev  so  collected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  property, 
it  must  require  the  sheriff  to  deliver  the  possession  of  the  same,  describing 
it,  to  the  party  entitled  thereto,  and  may,  at  the  same  time,  require  the  sheriff  to 
satisfy  any  costs,  damages,  rents,  or  profits,  recovered  by  the  same  judgment, 
out  of  the  personal  property  of  the  person  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  rendered  to  be  specified  there- 
in if  a  delivery  thereof  cannot  be  had ;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the  first  subdivision  of 
this  section. 


(424) 
Sec.  687.  Where  the  execution  is  against  the  property  of  the  judgment  debtor, 
it  may  be  issued  to  the  sheriff  of  any  county  in  the  state.  Where  it  requires 
the  delivery  of  real  or  personal  property,  it  must  be  issued  to  the  sheriff  of  the 
county  where  the  property,  or  some  part  thereof,  is  situated.  Executions  may 
be  issued,  at  the  same  time,  to  different  counties. 

(424) 
Sec.  688.  All  goods,  chattels,  moneys,  and  other  property,  both  real  and  per- 
sonal, or  any  interest  therein  of  the  judgment  debtor,  not  exempt  by  law,  and 
all  property  and  rights  of  property  seized  and  held  under  attachment  in  the 
action,  are  liable  to  execution.  Shares  and  interests  in  any  corporation  or  com- 
pany, and  debts  and  credits,  and  all  other  property,  both  real  and  personal. 
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or  any  interest  in  either  real  or  personal  property,  and  all  other  property  not 
capable  of  manual  delivery,  may  be  attached  on  execution,  in  like  manner  as 
upon  writs  of  attachment.  Gold-dust  must  be  returned  by  the  officer  as  so  much 
money  collected  at  its  current  value,  without  exposing  the  same  to  sale.  Until 
a  levy,  property  is  not  affected  by  the  execution. 

(426) 
Sec.  689.  If  the  property  levied  on  be  claimed  by  a  third  person  as  his  prop- 
erty by  a  written  claim  verified  by  the  oath  of  said  claimant,  setting  out  his  title 
thereto,  his  right  to  the  possession  thereof,  and  stating  the  grounds  of  such  title, 
and  served  upon  the  sheriff,  the  sheriff  is  not  bound  to  keep  the  property  unless 
the  plaintiff,  or  the  person  in  whose  favor  the  writ  of  execution  runs,  on  demands 
indemnify  the  sheriff  against  such  claim  by  an  undertaking  by  at  least  two  good 
and  sufficient  sureties;  and  no  claim  to  such  property  is  valid  against  the 
sheriff,  or  shall  be  received,  or  be  notice  of  any  rights,  unless  made  as  above  pro- 
vided.    [Amendment  approved  March  2,  1891;  Stats.  1891,  20.] 


(429) 
Sec.  690.     The  Commissioners'  Amendment  on  page  429  being  unconstitu- 
tional, the  section  of  the  same  number  on  page  427  is  the  one  in  force. 


(437) 
Sec.  700.  Upon  a  sale  of  real  property,  the  purchaser  is  substituted  to  and 
acquires  all  the  right,  title,  interest,  and  claim  of  the  judgment  debtor  thereto ; 
and  when  the  estate  is  less  than  a  leasehold  of  two  years^  unexpired  term,  the 
sale  is  absolute.  In  all  other  cases,  the  property  is  subject  to  redemption,  as  pro- 
vided in  this  chapter.  The  officer  must  give  to  the  purchaser  a  certificate  of 
sale,  containing: 

1.  A  particular  description  of  the  real  property  sold ; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 

And  when  the  judgment  under  which  the  sale  has  been  made,  is  made  payable 
in  a  specified  kind  of  money  or  currency,  the  certificate  must  also  show  the  kind 
of  money  or  currency,  in  which  such  redemption  may  be  made,  which  must  be 
the  same  as  that  specified  in  the  judgment.  A  duplicate  of  such  certificate 
must  be  filed  bv  the  officer  in  the  office  of  the  recorder  of  the  countv. 


(438) 
Sec.  TOOa.  Commissioners'  Amendment  unconstitutional. 


(447) 
Sec.  714.     When  an  execution  against  property  of  the  judgment  debtor,  or 
of  any  one  of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff  of  tlie 
countv  where  he  resides,  or  if  he  do  not  reside  in  this  state,  to  the  sheriff  of 
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the  county  where  the  judgment-roll  is  filed,  is  returned  unsatisfied  in  whole  or 
in  part,  the  judgment  creditor,  at  any  time  after  such  return  is  made,  is  en- 
titled to  an  order  from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order;  but  no  judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee  out  of  the  county 
in  which  he  resides.  [Amendment  approved  March  9,  1880;  Amendments  1880, 
18.     In  effect  March  9,  1880.] 

(449) 
Sec.  717.  After  the  issuing  or  return  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same  judgment, 
or  upon  proof  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge,  that 
any  person  or  corporation  has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  fifty  dollars,  the  judge  may,  by  an  order,  require 
such  person  or  corporation,  or  any  officer  or  member  thereof,  to  appear  at  a 
specified  time  and  place  before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 

(449) 
Sec.  719.     The  judge  or  referee  may  order  any  property  of  a  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  of  such  debtor,  or  any  other  person, 
or  due  to  the  judgment  debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment. 

(450) 
Sec.  720.  If  it  appear  that  a  person  or  corporation,  alleged  to  have  property 
of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the  prop- 
erty adverse  to  him,  or  denies  the  debt,  the  court  or  judge  may  authorize  by  an 
order  made  to  that  effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation  for  the  recovery  of  such  interest  or  debt;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer  or  other  disposition  of  such  in- 
terest or  debt;  until  an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting  the  same,  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such  terms  as  may  be 
just. 

(452) 
Sec.  726.     The  Commissioners'  Amendment  on  page  452  being  unconstitu- 
tional, the  section  of  the  same  number  on  page  451  is  the  one  in  force. 


(472) 
Sec.  728.     If  the  debt  for  which  the  mortgage,  lien,  or  encumbrance  is  held, 
is  not  all  due,  so  soon  as  sufficient  of  the  property  has  beeji  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease:  and  afterward,  as  often  as  more 
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becomes  due,  for  principal,  or  interest,  the  court  may,  on  motion,  order  more  to 
be  sold.  But  if  the  property  cannot  be  sold  in  portions,  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  instance,  and  the  entire 
debt  and  costs  paid,  there  being  a  rebate  of  interest  where  such  rebate  is  proper. 


(473) 
Sec.  729.  The  commissioner,  before  entering  upon  his  duties,  must  be  sworn 
to  perform  them  faithfully,  and  the  court  making  the  appointment  shall  require 
of  him  an  undertaking,  with  suflRcient  sureties,  to  be  approved  by  the  court,  in 
an  amount  to  be  fixed  by  the  court,  to  the  effect  that  he  will  faithfully  perform 
the  duties  of  commissioner,  according  to  law.  Within  thirty  days  after  such 
sale,  the  commissioner  must  file  with  the  clerk  of  the  court  in  which  the  action 
is  pending  a  verified  report  and  account  of  the  sale,  together  with  the  proper 
affidavits,  showing  that  the  regular  and  required  notice  of  the  time  and  place 
of  the  sale  was  given,  which  report  and  account  shall  have  the  same  force  and 
efFect  as  the  sheriff^s  return  in  sales  under  execution.  In  all  cases  of  sales  made 
by  a  commissioner,  the  court  in  which  the  proceedings  are  pending  shall  fix  a 
reasonable  compensation  for  the  commissioner  s  services,  but  in  no  case  to  ex- 
ceed the  sum  of  ten  dollars.  [New  section  added  March  9,  1893;  Stats.  1893, 
119;  in  effect  immediately.] 

(473) 
Sec.  731.  Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject  of 
an  action.  Such  action  may  be  brought  by  any  person  whose  property  is  inju- 
riously affected,  or  whose  personal  enjoyment  is  lessened  by  the  nuisance ;  and 
by  the  judgment,  the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages 
recovered. 

(476) 
Sec.  732.     If  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or  tenant  in 
common  of  real  property,  commit  waste  thereon,  any  person  aggrieved  by  the 
waste  may  bring  an  action  against  him  therefor,  in  which  action  there  may  be 
judgment  for  treble  damages. 

(476) 
Sec.  733.  Any  person  who  cuts  down  or  carries  off  any  wood  or  underwood, 
tree  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber  on  the  land 
of  another  person,  or  on  the  street  or  highway  in  front  of  any  person's  house,  vil- 
lage or  city  lot,  or  cultivated  grounds ;  or  on  the  commons  or  public  grounds  of 
any  city  or  town,  or  on  the  street  or  highwayin  front  thereof,  without  lawful  au- 
thority, is  liable  to  the  owner  of  such  land,  or  to  such  city  or  town,  for  treble  the 
amount  of  damages  which  may  be  assessed  therefor,  in  a  civil  action,  in  any 
court  having  jurisdiction. 


*.-  '     "' 
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(476) 
Sec.  734.     Xothing  in  the  last  section  authorizes  the  recovery  of  more  than 
the  jnst  value  of  the  timber  taken  from  uncultivated  woodland,  for  the  repair 
of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 


(476) 
Sec.  735.     Tf  a  person  recover  damages  for  a  forcible  or  unlawful  entry  in 
or  upon,  or  detention  of,  any  building,  or  any  cultivated  real  property,  judgment 
mav  be  entered  for  three  times  the  amount  at  which  the  actual  damaores  are  as- 

(47(5) 
Sec.  738.  An  action  may  be  brought  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property,  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim ;  provided,  however,  that  whenever  in  an  action 
to  quiet  title  to,  or  to  determine  adverse  claims  to,  real  property,  the  validity 
of  any  gift,  devise,  or  trust,  under  any  will,  or  instrument  purporting  to  be  a 
will,  whether  admitted  to  probate  or  not,  shall  be  involved,  such  will,  or  instru- 
ment purporting  to  be  a  will,  is  admissible  in  evidence;  and  all  questions  con- 
cerning the  validity  of  any  gift,  devise,  or  trust  therein  contained,  save  such  as 
under  the  constitution  belong  exclusively  to  the  probate  jurisdiction,  shall  be 
finally  determined  in  such  action;  and  provided  however,  that  nothing  herein 
contained  shall  be  construed  to  deprive  a  party  of  the  right  to  a  jury  trial  in  any 
case  where,  by  the  law,  such  right  is  now  given.  [Amendment  approved 
March  26,  1895;  Stats.  1895,  72.     In  effect  immediately.] 


(483) 
Sec.  740.  In  an  action  for  the  recovery  of  real  property,  where  the  plaintitt 
shows  a  right  to  recover  at  the  time  the  action  was  commenced,  but  it  appears 
that  his  right  has  terminated  during  the  pendency  of  the  action,  the  verdict  and 
judgment  must  be  according  to  the  fact,  and  the  plaintiff  may  recover  damages 
for  withholding  the  property. 

(484) 
Sec.  744.     A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  what- 
ever its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale. 


(484) 
Sec.  745.     The  court  may  by  injunction,  on  good  cause  shown,  restrain  the 
party  in  possession  from  doing  any  act  to  the  injury  of  real  property  during  the 
foreclosure  of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  before  a  con- 
veyance. 
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(486) 

[This  section  is  not  superseded  by  the  section  of  the  same  number  found  in 
State.  1901,  p.  579.     See  Ex  parte  Ruffin,  119  Cal.  487.] 

Sec.  749.  Service  may  be  made  by  publication  in  actions  relating  to  or  the 
subject  of  which  is  real  property  in  this  state,  when  any  defendant  has  or  claims 
any  adverse  interest  or  estate  therein,  and  where  the  person  on  whom  the  service 
is  to  be  made  resides  outside  of  the  state,  or  cannot,  after  due  diligence,  be  found 
within  the  state,  or  conceals  himself  to  avoid  the  service  of  summons,  or  is  a 
foreign  corporation  having  no  managing  or  business  agent,  cashier,  or  secretary 
within  the  state,  and  the  fact  appearing,  by  affidavit,  to  the  satisfaction  of  the 
court  or  judge  thereof,  and  it  also  appearing  by  such  affidavit  or  by  the  verified 
complaint  on  file  that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  ^or  proper  party  to 
the  action,  such  judge  may  make  an  order  that  the  service  be  made  by  publica- 
tion of  summons.  Service  by  publication  and  proof  of  service  of  a  copy  of  the 
simmions  and  complaint  in  actions  under  this  title  shall  be  sufficient,  if  made 
in  accordance  with  sections  four  hundred  and  thirteen  and  four  hundred  and  fif- 
teen of  this  code.     [New  section  added  March  31,  1891;  Stats.  1891,  278.] 

(488) 
Sec.  752.  When  several  cotenants  hold  and  are  in  possession  of  real  property 
as  parceners,  joint  tenants,  or  tenants  in  common,  in  which  one  or  more  of  them 
have  an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  an  action  may  be 
brought  by  one  or  more  of  such  persons  for  a  partition  thereof,  according  to  the 
respective  rights  of  the  persons  interested  therein,  and  for  a  sale  of  such  property, 
or  a  part  thereof,  if  it  appear  that  a  partition  cannot  be  made  without  great  preju- 
dice to  the  owners. 


(489) 
Sec.  753.  The  interests  of  all  persons  in  the  property,  whether  such  persons 
be  known  or  unknown,  must  be  set  forth  in  the  complaint  specifically  and  par- 
ticularly, as  far  as  known  to  the  plaintiff;  and  if  one  or  more  of  the  parties, 
or  the  share  or  quantity  of  interest  of  any  of  the  parties,  be  unknown  to  the 
plaintiff,  or  be  uncertain  or  contingent,  or  the  ownership  of  the  inheritance  de- 
pend upon  an  executory  devise,  or  the  remainder  be  a  contingent  remainder,  so 
that  such  parties  cannot  be  named,  that  fact  must  be  set  forth  in  the  complaint. 

(490) 
Sec.  756.  The  summons  must  be  directed  to  all  the  joint  tenants  and  tenants 
in  common,  and  all  persons  having  any  interest  in,  or  any  liens  of  record  by 
mortgage,  judgment,  or  otherwise,  upon  the  property,  or  upon  any  particular 
portion  thereof;  and  generally,  to  all  persons  unknown  who  have  or  claim  any 
interest  in  the  property. 

(490) 
Sec.  757.     If  a  party  having  a  share  or  interest  is  unknown,  or  any  one  of 
the  known  parties  reside  out  of  the  state,  or  cannot  be  found  therein,  and  such 
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fact  is  made  to  appear  by  affidavit,  the  summons  may  be  served  on  such  absent 
or  unknown  party  by  publication,  as  in  other  cases.  When  publication  is  made, 
the  summons,  as  published,  must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

(491) 
Sec.  758.  The  defendants  who  have  l)een  personally  served  with  the  sum- 
mons and  a  copy  of  the  complaint,  or  who  have  appeared  without  such  service, 
must  set  forth  in  their  answers,  fully  and  particularly,  the  origin,  nature,  and 
extent  of  their  respective  interests  in  the  property;  and  if  such  defendants  claim 
a  lien  on  the  property  by  mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  remaining  due  thereon; 
also  whether  the  same  has  been  secured  in  any  other  way  or  not ;  and,  if  secured, 
the  nature  and  extent  of  such  security,  or  they  are  deemed  to  have  waived  their 
right  to  such  lien. 

(491) 
Sec.  759.  The  rights  of  the  several  parties,  plaintiff  as  well  as  defendant, 
may  be  put  in  issue,  tried,  and  determined  in  such  action;  and  when  a  sale  of 
the  premises  is  necessary,  the  title  must  be  ascertained  by  proof  to  the  satisfac- 
tion of  the  court,  before  the  judgment  of  sale  can  be  made;  and  where  service 
of  the  complaint  has  been  made  by  publication,  like  proof  must  be  required  of 
the  right  of  the  absent  or  unknown  parties,  before  such  judgment  is  rendered; 
except  that  where  there  are  several  unknown  persons  having  an  interest  in  the 
property,  their  rights  may  be  considered  together  in  the  action,  and  not  as  be- 
tween themselves. 


(492) 
Sec.  761.  If  it  appears  to  the  court,  by  the  ci^tificate  of  the  county  recorder 
or  county  clerk,  or  by  the  sworn  or  verified  statement  of  any  person  who  may 
have  examined  or  searched  the  records,  that  there  are  outstanding  liens  or  en- 
cumbrances of  record  upon  such  real  property,  or  any  part  or  portion  thereof, 
which  existed  and  were  of  record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties  to  the  action,  the  court 
must  either  order  such  persons  to  be  made  parties  to  the  action,  by  an  amendment 
or  supplemental  complaint,  or  appoint  a  referee  to  ascertain  whether  or  not 
such  liens  or  encumbrances  have  been  paid,  or  if  not  paid,  what  amount  remains 
due  thereon,  and  their  order  among  the  liens  or  encumbrances  severally  held  by 
such. persons  and  the  parties  to  the  action,  and  whether  the  amount  remaining 
due  thereon  has  been  secured  in  any  manner,  and  if  secured,  the  nature  and 
extent  of  the  securitv. 

(492) 
Sec.  763.     If  it  be  alleged  in  the  complaint  and  established  by  evidence,  or 
if  it  appear  by  the  evidence  without  such  allegation  in  the  complaint  to  the  sat- 
isfaction of  the  court,  that  the  property  or  any  part  of  it  is  so  situated  that  par- 
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tition  cannot  be  made  without  great  prejudice  to  the  owners,  the  court  may  or- 
der a  sale  thereof;  otherwise,  upon  the  requisite  proofs  being  made,  it  must 
order  a  partition  according  to  the  respective  rights  of  the  parties  as  ascertained 
by  the  court,  and  appoint  three  referees  therefor,  and  must  designate  the  portion 
to  remain  undivided  for  the  owners  whose  interests  remain  unknown,  or  are  not 
ascertained;  provided,  that  when  the  site  of  an  incorporate  city  or  town  is  in- 
cluded within  the  exterior  boundaries  of  the  property  to  be  partitioned,  then,  on 
said  fact  being  established  by  evidence,  the  following  proceedings  shall  be  had: 
The  court  shall  thereupon  direct  the  referees  to  survey  and  appraise  the  entire 
property  to  be  partitioned  by  actual  lots  and  subdivisions  then  existing  in  the 
actual  possession  of  the  several  tenants  in  common,  exclusive  of  the  value  of  im- 
provements thereon,  first  setting  apart  necessary  portions  of  the  property  for 
ways,  roads,  and  streets,  as  in  section  seven  hundred  and  sixty-four  of  this  code 
provided,  and  to  report  such  survey  and  separate  appraisement  on  each  lot  and 
subdivision  to  the  court.  The  court  may  confirm,  change,  modify,  or  set  aside 
the  report  in  whole  or  in  part,  and  if  necessary  appoint  new  referees.  When, 
after  the  final  confirmation  of  the  report  of  such  survey  and  appraisement,  it 
shall  appear  by  evidence  to  the  satisfaction  of  the  court  that  an  equitable  parti- 
tion of  the  whole  property  is  impracticable,  and  a  sale  of  the  site  of  such  city  or 
town,  or  any  portion  thereof,  will  be  for  the  best  interests  of  the  owners  of  the 
whole  property,  it  shall  order  a  sale  thereof;  provided,  that  within  sixty  days 
thereafter  any  tenant  in  common,  or  tenants  in  common,  having  improvements 
-erected  on  any  town  or  city  lot  or  subdivision  included  in  such  order  of  sale, 
shall  have  the  prior  right  to  purchase  the  same  at  such  appraised  valuation,  and 
may  pay  into  court  the  amount  so  appraised  as  the  value  thereof,  and  upon  such 
payment  the  title  shall  vest  in  such  purchaser  or  purchasers,  and  the  court  shall 
■cause  to  be  executed  by  said  referees  a  deed  for  such  lot  or  subdivision  in  fee  and 
in  severalty  to  such  purchaser  or  purchasers;  such  further  proceedings  shall 
then  be  had  as  to  the  remainder  of  the  property,  and- the  money  so  paid  to  the 
court,  as  by  this  chapter  provided.  If,  during  the  pendency  of  the  action,  any 
of  the  parties  die,  or  become  insane  or  otherwise  incompetent,  the  proceedings 
«hall  not  for  that  cause  be  delayed  or  suspended,  but  the  attorney  who  has  ap- 
peared for  such  party  may  continue  to  represent  such  interest;  and  in  case  any 
such  party  has  not  appeared  by  an  attorney,  the  court  shall  appoint  an  attorney 
to  represent  the  interest  which  was  held  by  such  party,  until  his  heirs  or  legal 
representatives,  or  successors  in  interest,  shall  have  appeared  in  the  action;  and 
an  attorney  so  appointed  shall  be  allowed  by  the  court  a  reasonable  compensation 
for  his  services,  which  may  be  taxed  as  costs  against  the  share  or  interest  repre- 
sented by  such  attorney,  and  may  be  adjudged  a  lien  thereon,  in  the  discretion 
of  the  court.  [Amendment  approved  April  12,  1880;  Amendments  1880,  p. 
59.     In  effect  April  12,  1880.] 

(494) 
Sec.  764.  In  making  partition,  the  referees  must  divide  the  property,  and 
allot  the  several  portions  thereof  to  the  i-espective  parties,  quality  and  quantity 
relatively  considered,  according  to  the  respective  rights  of  the  parties  as  deter- 
mined by  the  court,  pursuant  to  the  provisions  of  this  chapter,  designating  the 
iieveral  portions  by  proi^er  landmarks,  and  may  employ  a  surveyor  with  the  neces- 
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sary  assistants  to  aid  them.  Before  making  partition  or  sale,  the  re  fere:  s  may, 
whenever  it  will  be  for  the  advantage  of  those  interested,  set  apart  a  portion  of 
the  property  for  a  way,  road,  or  street,  and  the  portion  so  set  apart  shall  not  be 
assigned  to  any  of  the  parties  or  sold,  but  shall  remain  an  open  and  public  way, 
road,  or  street,  unless  the  referees  shall  set  the  same  apart  as  a  private  way  for 
the  use  of  the  parties  interested,  or  some  of  them,  their  heirs  and  assigns,  in 
which  case  it  shall  remain  such  private  way.  Whenever  the  referees  have  laid 
out  on  any  tract  of  land  roads  sufficient  in  the  judgment  of  said  referees  to  ac- 
commodate the  public  and  private  wants,  they  shall  report  that  fact  to  the  courts 
and  upon  the  confirmation  of  their  report  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.  Whenever  it  shall  appear,  in  an  action  for  partition  of 
lands,  that  one  or  more  of  the  tenants  in  common,  being  the  owner  of  an  undi- 
vided  interest  in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to  another 
person  a  specific  tract  by  metes  and  bounds  out  of  the  common  land,  and  exe- 
cuted to  the  purchaser  a  deed  of  conveyance,  purporting  to  convey  ihe  whole- 
title  to  such  specific  tract  to  the  purchaser  in  fee  and  in  severalty,  the  land  de- 
scribed in  such  deed  shall  be  allotted  and  set  apart  in  partition  to  such  purchaser,, 
his  heirs  or  assigns,  or  in  such  other  manner  as  shall  make  such  deed  eflEectual  a& 
a  conveyance  of  the  whole  title  to  such  segregated  parcel,  if  such  tract  or  tracts 
of  land  can  be  so  allotted  or  set  apart  without  material  injury  of  the  rights  and 
interests  of  the  other  cotenants  who  may  not  have  joined  in  such  conveyance;: 
provided,  that  in  all  cases  the  court  shall  direct  the  referees,  in  making  partition; 
of  land,  to  allot  the  share  of  each  of  the  parties  owning  an  interest  in  the  whole 
or  in  any  part  of  the  premises  sought  to  be  partitioned,  and  to  locate  the  share 
of  each  cotenant,  so  as  to  embrace  as  far  as  practicable  the  improvements  made 
by  such  cotenant  upon  the  property,  and  the  value  of  the  improvements  made 
by  the  tenants  in  common  must  be  excluded  from  the  valuation  in  making  allot- 
ments, and  the  land  must  be  valued  without  regard  to  such  improvement,  in  case 
the  same  can  be  done  without  material  injury  to  the  rights  and  interests  of  the 
other  tenants  in  common  owning  such  land.  [Amendment  approved  April  3» 
1876;  Amendments  1875-76,  p.  96.     In  cfTect  sixty  days  after  passa^re.] 

(496) 
Sec.  765.     The  referees  must  make  a  report  of  their  proceedings,  specifying 
therein  the  manner  in  which  they  executed  their  trust,  and  describing  the  prop- 
erty divided,  and  the  shares  allotted  to  each  party,  with  a  particular  description 
of  each  share. 

(496) 

Sec.  766.  The  court  may  confirm,  change,  modify,  or  set  aside  the  report,, 
and  if  necessary,  appoint  new  referees.  Vpon  the  report  being  confirmed,  judg- 
ment must  be  rendered  that  such  partition  be  effectual  forever,  which  judgment 
is  binding  and  conclusive : 

1.  On  all  persons  named  as  parties  to  the  action,  and  their  legal  representa- 
tives, who  have  at  the  time  any  interest  in  the  property  divided,  or  any  part 
thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property,  or  any  part  thereof. 
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after  the  detennination  of  a  particular  estate  therein,  and  who  by  any  contin- 
gency may  be  entitled  to  a  beneficial  interest  in  the  property,  or  who  have  an 
interest  in  any  undivided  share  thereof,  as  tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may  be  unknown,  to  whom 
notice  has  been  given  of  the  action  for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either  of 
them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party  before 
final  judgment  or  decree ;  but  such  judgment  or  decree  is  as  conclusive  against 
the  heirs,  legal  representatives,  or  assigns  of  such  decedent,  as  if  it  had  been  en- 
tered before  his  death. 


(498) 
Sec.  774.  When  the  proceeds  of  the  sale  of  any  share  or  parcel  belonging  to 
persons  who  are  parties  to  the  action,  and  who  are  known,  are  paid  into  court, 
the  action  may  be  continued  as  between  such  parties^  for  the  determination  of 
their  respective  claims  thereto,  which  must  be  ascertained  and  adjudged  by  the 
court.  Further  testimony  may  be  taken  in  court,  or  by  a  referee,  at  the  discre- 
tion of  the  court,  and  the  court  may,  if  necessary,  require  such  parties  to  present 
the  facts  or  law  in  controversy,  by  pleadings,  as  in  an  original  action. 


(498) 
Sec.  775,  All  sales  of  real  property,  made  by  referees  under  this  chapter, 
must  be  made  at  public  auction  to  the  highest  bidder,  upon  notice  published  in 
the  manner  required  for  the  sale  of  real  property  on  execution.  The  notice  must 
state  the  terms  of  sale,  and  if  the  property  or  any  part  of  it  is  to  be  sold  subject 
to  a  prior  estate,  charge,  or  lien,  that  must  be  stated  in  the  notice. 


(499) 
Sec.  784.  After  completing  a  sale  of  the  property,  or  any  part  thereof  ordered 
to  be  sold,  the  referees  must  report  the  same  to  the  court,  with  a  description  of 
the  different  parcels  of  land  sold  to  each  purchaser;  the  name  of  the  purchaser; 
the  price  paid  or  secured ;  the  terms  and  conditions  of  the  sale,  and  the  securi- 
ties, if  any,  taken.  The  report  must  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  property  is  situated. 


(499) 
Sec.  785.     If  the  sale  be  confirmed  by  the  court,  an  order  must  be  entered, 
directing  the  referees  to  execute  conveyances  and  take  securities  pursuant  to 
such  sale,  which  they  are  hereby  authorized  to  do.     Such  order  may  also  give  di- 
rections to  them  respecting  the  disposition  of  the  proceeds  of  the  sale. 


(501) 
Sec.  795.     The  general  guardian  of  an  infant,  and  the  guardian  entitled  to 
the  custodv  and  management  of  the  estate  of  an  insane  person,  or  other  person 
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adjudged  incapable  of  conducting  his  own  affairs,  who  is  interested  in  real  estate 
held  in  joint  tenancy,  or  in  common,  'or  in  any  other  manner  so  as  to  authorize 
his  being  made  a  party  to  an  action  for  the  partition  thereof,  may  consent  to  a 
partition  without  action,  and  agree  upon  the  share  to  be  set  off  to  such 
infant  or  other  person  entitled,  and  may  execute  a  release,  in  his  behalf,  to  the 
owners  of  the  shares,  of  the  parts  to  which  they  may  be  respectively  entitled,  upon 
an  order  of  the  court. 


(502) 
Sec.  797.     The  court,  with  the  consent  of  the  parties,  may  appoint  a  single 
referee,  instead  of  three  referees,  in  the  proceedings  under  the  provisions  of 
this  chapter;  and  the  single  referee,  when  thus  appointed,  has  all  the  powers  and 
may  perform  all  the  duties  required  of  the  three  referees. 

(502) 
Sec.  T99.  If  it  appears  to  the  court  that  it  was  necessary  to  have  made  an  ■ 
abstract  of  the  title  to  the  property  to  be  partitioned,  and  such  abstract  shall 
have  been  procured  by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed  to  have 
the  same  made  before  the  commencement  of  the  action,  and  any  one  of  the  de- 
fendants shall  have  had  such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to  the  inspection  of  the 
respective  parties  to  the  action,  must  be  allowed  and  taxed.  Whenever  such  ab- 
stract is  produced  [procured?]  by  the  plaintiff,  before  the  commencement  of 
the  action,  he  must  file  with  his  complaint  a  notice  that  an  abstract  of  the  title 
has  been  made,  and  is  subject  to  the  inspection  and  use  of  all  the  parties  to  the 
action,  designating  therein  where  the  abstract  will  be  kept  for  inspection.  But 
if  the  plaintiff  shall  have  failed  to  procure  such  abstract  before  commencing  the 
action,  and  any  defendant  shall  procure  the  same  to  be  made,  he  shall,  as  soon 
as  he  has  directed  it  to  be  made,  file  a  notice  thereof  in  the  action,  with  the 
clerk  of  the  court,  stating  who  is  making  the  same  and  where  it  will  be  kept 
when  finished.  The  court  or  the  judge  thereof  may  direct,  from  time  to  time, 
during  the  progress  of  the  action,  who  shall  have  the  custody  of  the  abstract. 

(503) 
Sec.  803.  An  action  may  be  brought  by  the  attorney  general,  in  the  name  of 
the  people  of  this  state,  upon  his  own  information,  or  upon  the  complaint  of  a 
private  party,  against  any  person  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office,  civil  or  military,  or  any  franchise  within  this  state. 
And  the  attorney  general  must  bring  the  action,  whenever  he  has  reason  to  be- 
lieve that  any  such  office  or  franchise  has  been  usurped,  intruded  into,  or  unlaw- 
fully held  or  exercised  by  any  person,  or  when  he  is  directed  to  do  so  by  the 
governor. 

(510) 
Sec.  824.     If  the  attachment  be  not  discharged,  and  a  judgment  be  recovered 
in  the  action  in  favor  of  the  plaintiff,  and  an  execution  be  issued  thereon,  the 
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sheriff  must  sell  at  public  auction,  after  publication  of  notice  of  such  sale  for 
ten  days>  the  steamer,  vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  or 
such  interest  therein  as  may  be  necessar}^  and  must  apply  the  proceeds  of  the 
sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other  than  the  wages  of  mariners, 
boatmen,  and  others  employed  in  the  service  of  the  steamer,  vessel,  or  boat  sold, 
to  the  payment  of  the  amount  of  such  wages,  as  specified  in  the  execution ; 

2.  To  the  payment  of  the  judgment  and  costs,  including  his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or  to  the  master,  agent, 
or  consignee,  who  may  have  appeared  on  behalf  of  the  owner,  or  if  there  be  no 
appearance,  then  into  court,  subject  to  the  claim  <rf  any  party  or  parties  legally 
entitled  thereto.  [Amendment  approved  March  24,  1874;  Amendments  1873- 
74,  330.     In  effect  July  1,  1874.] 

(511) 
Sec.  827.     The  notice  of  sale  published  by  the  sheriff  must  contain  a  state- 
ment of  the  measurement  and  tonnage  of  the  steamer,  vessel,  or  boat,  and  a 
general  description  of  her  condition. 

(512) 
Sec.  832.     Actions  in  justices'  courts  must  be  commenced,  and,  subject  to  the 
right  to  change  the  place  of  trial,  as  in  this  chapter  provided,  must  be  tried : 

1.  If  there  be  no  justice's  court  for  the  township  or  city  in  which  the  defend- 
ant resides — in  any  city  or  township  of  the  county  in  which  he  resides ; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally,  bound  in 
any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same  action,  and  reside 
in  different'  townships  or  different  cities  of  the  same  county,  or  in  different  coun- 
ties— in  the  township  or  city  in  which  any  of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — in  the  township  or  city  where 
the  injury  was  committed,  or  where  the  defendant  resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof,  or  damages  for 
taking  or  detaining  the  same — in  the  to^ynship  or  city  in  which  the  property 
may  be  found,  or  in  which  the  property  was  taken,  or  in  which  the  defendant  re- 
sides ; 

5.  When  the  defendant  is  a  nonresident  of  the  county — in  any  township  or 
city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  nonresident  of  the  state — in  any  township  or  city 
in  the  state; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a  particular 
place,  and  resides  in  another  county,  township,  or  city — ^in  the  township  or  city 
in  which  such  obligation  is  to  be  performed,  or  in  which  he  resides;  and  the  town- 
ship or  city  in  which  the  obligation  is  incurred  shall  be  deemed  to  be  the  township 
or  city  in  which  it  is  to  be  performed,  unless  there  is  a  special  contract  to  the 
contrary ; 

8.  When  the  parties  voluntarily  appear  and  plead  without  summons — in  any 
township  or  city  in  the  state; 
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9.  In  all  other  cases — in  the  township  or  city  in  which  the  defendant  resides. 
[Amendment  approved  March  24,  1874;  Amendments  1873-74,  331.  In  effect 
July  1,  1874.] 

(513) 
Sec.  836.     After  an  orijer  has  been  made,  transferring  the  action  for  trial 
to  another  court,  the  following  proceedings  must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the  justice 
of  the  court  to  which  it  is  transferred,  on  payment  by  the  party  applying  of  all 
the  costs  that  have  accrued,  all  the  papers  in  the  action,  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of  the  court  to  which 
the  case  is  transferred  must  issue  a  notice,  stating  when  and  where  the  trial  will 
take  place,  which  notice  must  be  served  upon  the  parties  at  least  one  day  before 
the  time  fixed  for  trial. 


(514) 
Sec.  837.     From  the  time  the  order  changing  the  place  of  trial  is  made  the 
court  to  which  the  action  is  thereby  transferred  has  the  same  jurisdiction  over 
it  as  though  it  had  been  commenced  in  such  court, 

(616) 
Sec.  844.     The  summons  must  be  directed  to  the  defendant,  signed  by  the 
justice,  and  must  contain : 

1.  The  title  of  the  court,  name  of  the  county,  city  and  county,  or  township, 
in  which  the  action  is  brought,  and  the  names  of  the  parties  thereto ; 

2.  A  direction  that  the  defendant  appear  and  answer  before  the  justice,  at  his 
office,  as  specified  in  section  eight  hundred  and  forty-five  of  this  code; 

3.  A  notice  that  unless  the  defendant  so  appear  and  answer,  the  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded  in  the  complaint,  as  arising 
upon  contract,  or  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. If  the  plaintiff  appears  by  attorney,  the  name  of  the  attorney  must  be 
indorsed  upon  the  summons.  [Became  a  law,  under  constitutional  provision, 
without  governor's  approval,  March  14,  1899.     In  effect  immediately.] 

(516) 
Sec.  845.     The  time  specified  in  the  summons  for  the  appearance  of  the  de- 
fendant must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons,  forthwith: 

2.  In  all  other  cases,  the  summons  must  contain  a  direction  that  the  defendant 
must  appear  and  answer  the  complaint  within  five  days,  if  the  summons  be 
served  in  the  city  and  county,  township,  or  city,  in  which  the  action  is  brought; 
within  ten  days,  if  served  out  of  the  township  or  city;  but  in  the  county  in 
which  the  action  is  brought,  and  within  twenty  days,  if  served  elsewhere. 
[Amendment  approved  March  26,  1880;  Amendments  1880,  19.  In  effect 
March  26,  1880.] 
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(517) 
Sec.  848.  The  summons  cannot  be  served  out  of  the  county  of  the  justice 
before  whom  the  action  is  brought,  except  when  the  action  is  brought  upon  a 
joint  contract  or  obligation  of  two  or  more  persons,  who  reside  in  different  coun- 
ties and  the  summons  has  been  served  upon  the  defendant,  resident  of  the 
county,  in  which  case  the  summons  may  be  served  upon  the  other  defendant  out 
of  the  county ;  and  except,  also,  when  an  action  is  brought  against  a  party  who 
has  contracted  to  perform  an  obligation  at  a  particular  place,  and  resides  in  a 
diflEerent  county,  in  which  case  summons  may  be  served  in  the  county  where  he 
resides;  and  except,  also,  where  an  action  is  brought  for  injury  to  person  or 
property,  and  the  defendant  resides  in  a  different  county,  in  which  case  summons 
may  be  served  in  the  county  where  the  defendant  resides.  [Amendment  ap- 
proved April  3,  1876;  Amendments  1875-76,  98. J 


(517) 
Sec.  849.  The  summons  may  be  served  by  a  sheriff  or  constable  of  any  of 
the  counties  of  this  state;  provided,  that  when  a  simimons  issued  by  a  justice 
of  the  peace  is  to  be  served  out  of  the  county  in  which  it  was  issued,  the  summons 
shall  have  attached  to  it  a  certificate,  under  seal,  by  the  county  clerk  of  such 
county,  to  the  effect  that  the  person  issuing  the  same  was  an  acting  justice  of 
the  peace  at  the  date  of  the  summons,  or  the  sunmions  may  be  served  by  any 
male  resident,  over  the  age  of  eighteen  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  brought  and  must  be  served  and  returned,  as  provided 
in  title  V,  part  II,  of  this  code,  or  it  may  be  served  by  publication;  and  sec- 
tions four  hundred  and  thirteen  and  four  hundred  and  twelve,  so  far  as  they 
relate  to  the  publication  of  summons,  are  made  applicable  to  justices'  courts,  the 
word  "justice''  being  substituted  for  the  word  "judge''  wherever  the  latter  word 
occurs.  [Amendment  approved  March  10,  1891;  Stats.  1891,  51.  In  effect 
immediately.] 

(520) 
Sec.  855.  The  answer  mav  contain  a  denial  of  anv  or  all  of  the  material 
facts  stated  in  the  complaint,  which  the  defendant  believes  to  be  untrue,  and 
also  a  statement,  in  a  plain  and  direct  manner,  of  any  other  facts  constituting  a 
defense  or  counterclaim,  upon  which  an  action  might  be  brought  by  the  defend- 
ant against  the  plaintiff  in  a  justice's  court. 


(520) 
Sec.  859.  Either  party  may,  at  any  time  before  the  conclusion  of  the  trial, 
amend  any  pleading,  but  if  the  amendment  is  made  after  the  issue,  and  it  ap- 
pears to  the  satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necessary 
to  the  adverse  party  in  consequence  of  such  amendment,  an  adjournment  must 
be  granted.  The  court  may  also,  in  its  discretion,  when  an  adjournment  will 
by  the  amendment  be  rendered  necessary,  require,  as  a  condition  to  the  allowance 
of  such,  amendment,  made  after  issue,  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  the  court,  not  exceeding  twenty  dollars.     The  court  may 
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also,  on  such  terms  as  may  be  just,  and  on  payment  of  costs,  relieve  a  party  from, 
a  Judgment  by  default  taken  against  him  by  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  but  the  application  for  such  relief  must  be  made  within 
ten  days  after  the  entry  of  the  judgment  and  upon  an  affidavit  showing  good 
cause  therefor. 

(523) 
Sec.  866.  A  writ  to  attach  the  property  of  the  defendant  must  be  issued  by 
the  justice  at  the  time  of,  or  after  issuing  summons  and  before  answer,  on  re- 
ceiving an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts,  as  are 
required  to  be  shown  by  the  affidavit  specified  in  section  five  hundred  and  thirty- 
eight  of  this  code. 

(523) 
Sec.  867.  Before  issuing  the  writ,  the  justice  must  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  with  two  or  more  sufficient  sureties,  in  a  sum  not 
less  than  fifty,  nor  more  than  three  hundred  dollars,  to  the  effect  that  if  the  de- 
fendant recover  judgment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  • 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  at- 
tachment, not  exceeding  the  sum  specified  in  the  undertaking. 

(528) 
Sec.  887.  If  the  plaintiff  annex  to  his  complaint,  or  file  with  the  justice 
at  the  time  of  issuing  the  summons,  the  original  or  a  copy  of  the. promissory 
note,  bill  of  exchange,  or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed  to  admit  the  genu- 
ineness of  the  signatures  of  the  makers,  indorsers,  or  assignors  thereof,  unless 
he  specifically  denies  the  same  in  his  answer,  and  verify  the  answer  by  his  oath. 

(529) 
Sec.  892.     When  the  trial  is  by  the  court,  judgment  must  be  entered  at  the 
close  of  the  trial. 


(529) 
Sec.  893.  The  judgment  in  justices'  courts  must  be  entered  substantially 
in  the  form  required  by  section  six  hundred  and  sixty-seven  of  this  code. 
When  the  judgment  is  rendered  in  a  case  where  the  defendant  is  subject  to 
arrest  and  imprisonment  thereon,  the  fact  that  the  defendant  is  so  subject, 
must  be  stated  in  the  judgment.  [Amendment  approved  March  24,  1874; 
Amendments  1873-74,  p.  334.     In  effect  July  1,  1874.] 

(530) 
Sec.  895.     If  the  defendant,  at  any  timie  before  the  trial,  offer,  in  writing, 
to  allow  judgment  to  be  taken  against  him  for  a  specified  sum,  the  plaintiff 
may  immediately  have  judgment  therefor,  with  the  costs  then  accrued;  but  if 
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he  do  not  accept  such  offer  before  the  trial,  and  fail  to  recover  in  the  action 
a  sum  in  excess  of  the  offer,  he  cannot  recover  costs,  but  costs  must  be  ad- 
judged against  him,  and,  if  he  recover,  be  deducted  from  his  recovery.  The 
offer  and  failuro  to  accept  it  cannot  be  given  in  evidence  nor  affect  the  recov- 
ery, otherwise  than  as  to  costs.  [Amendment  approved  March  2,  1878; 
Amendments  1877-78,  p.  103.] 

(532) 
Sec.  905.     The  sections  of  this  code,  from  seven  hundred  and  fourteen  to 
seven    hundred    and    twenty-one,  both    inclusive,  are  applicable  to  justices* 
courts,  the  word  "constable"  being  substituted,  to  that  end,  for  the  word 
"sheriff,"  and  the  word  "justice"  for  the  word  "judge." 

(533) 
Sec.  90().     A  justice  may  punish  as  for  contempt,  persons  guilty  of  the  fol- 
lowing acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  justice  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  ju- 
dicial proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in  the 
presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or  process, 
made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  the  court  held  by  him. 


(538) 
Sec.  934.     Commissioners'  Amendment  unconstitutional. 


(539) 
Sec.  935.     Commissioners'  Amendment  unconstitutional. 


(539) 
Sec.  936.     A  judgment  or  order  in  a  civil  action,  except  when  expressly  made 
final  by  this  code,  may  be  reviewed  as  prescribed  in  this  title,  and  not  otherwise. 

(540) 
Sec.  937.     An  order  made  out  of  court,  without  notice  to  the  adverse  party, 
may  be  vacated  or  modified  without  notice,  by  the  judge  who  made  it;  or  may 
be  vacated  or  modified  on  notice,  in  the  manner  in  which  other  motions  are 
made. 
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(541) 
Sec.  938.     Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in  this 
title.     The  party  appealing  is  kno\*Ti  as  the  appellant,  and  the  adverse  party 
as  the  respondent. 

(541) 
Sec.  938a.     Commissioners^  Amendment  unconstitutional. 

(542) 
Sec.  939.     An  appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action  or  special  proceeding  commenced  in 
the  court  in  which  the  same  is  rendered,  within  six  months  after  the  entry  of 
judgment.  But  an  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an  appeal  from  the 
judgment,  unless  the  appeal  is  taken  within  sixty  days  after  the  rendition  of 
the  judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior  court,  within 
ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from  an  order  granting 
or  dissolving  an  injunction;  from  an  order  refusing  to  grant  or  dissolve  an  in- 
junction; from  an  order  appointing  a  receiver;  from  an  order  dissolving  or  re- 
fusing to  dissolve  an  attachment;  from  an  order  granting  or  refusing  to  grant 
a  change  of  the  place  of  trial;  from  any  special  order  made  after  final  judg- 
ment; from  an  interlocutory  judgment,  order  or  decree  hereafter  made  or 
entered  in  any  action  to  redeem  real  or  personal  property  from  a  mortgage 
thereof,  or  lien  thereon  determining  such  right  to  redeem  and  ordering  an 
accounting;  from  an  interlocutory  judgmenJt  in  actions  for  partition  of  real 
property;  and  from  an  order  confirming,  changing,  modifying,  or  setting  aside 
the  report,  in  whole  or  in  part,  of  the  referees  in  actions  for  partition  of  real 
property  in  the  cases  mentioned  in  section  seven  hundred  and  sixty-three  of 
this  code,  within  sixty  days  after  the  order  or  interlocutory  judgment  is  made 
and  entered  in  the  minutes  of  the  court,  or  filed  with  the  clerk.  [Amendment 
approved,  February  14,  1899 ;  Stats.  1899,  c.  9.     In  effect  immediately.] 


(550) 
Sec.  940.  An  apppal  is  taken  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.  The  order  of  service  is  immaterial,  but  thet 
appeal  is  ineffectual  for  any  purpose  unless  within  five  days  after  service  of 
the  notice  of  api>eal,  .an  undertaking  be  filed,  or  a  deposit  of  money  be  made 
with  the  clerk,  as  hereinafter  provided,  or  the  undertaking  be  waived  by  the 
adverse  party  in  writing.  [Amendment  approved  March  24,  1874;  Amend- 
ments 1873-74,  p.  33().     In  oflfect  July  1,  1874.] 
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(564) 
Sec.  946.  Whenever  an  appeal  is  perfected,  as  provided  in  the  preceding 
sections  of  this  chapter,  it  stays  all  further  proceedings  in  the  court  helow 
upon  the  judgment  or  order  appealed  from,  or  upon  the  matters  embraced 
therein,  and  releases  from  levy  property  which  has  been  le^aed  upon  under 
execution  issued  upon  such  judgment;  but  the  court  below  may  proceed  upon 
any  oth-er  matter  embraced  in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discretion,  dispense  with  or 
limit  the  security  required  by  this  chapter,  when  the  appellant  is  an  executor, 
administrator,  trustee,  or  other  person  acting  in  another's  right.  An  appeal 
does  not  continue  in  force  an  attachment  unless  an  undertaking  be  executed 
and  filed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  in  double  the 
amount  of  the  debt  claimed  by  him,  that  the  appellant  will  pay  all  costs  and 
damages  which  the  respondent  may  sustain  by  reason  of  the  attachment,  in 
case  the  ord«r  of  the  court  below  be  sustained;  and,  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal  1>e  perfected.  [Amend- 
ment approved  March  24,  1874;  Amendments  1873-74,  ]).  337.  In  effect  July 
1,  1874.] 

(565) 
Sec.  948.  The  adverse  party  may  except  to  the  sufficiency  of  the  sureties 
to  any  of  the  undertakings  mentioned  in  sections  nine  hundred  and  forty-one, 
nine  hundred  and  forty-two,  nine  hundred  and  forty-three,  and  nine  hundred 
and  forty-five,  at  any  time  within  thirty  days  after  the  filing  of  such  undertak- 
mg;  and  unless  they  or  other  sureties,  within  twenty  days  after  the  appellant 
has  been  served  with  notice  of  such  exception,  justify  before  a  judge  of  the 
court  below,  or  county  clerk,  upon  five  days'  notice  to  the  respondent  of  the 
time  and  place  of  justification,  execution  of  the  judgment,  order,  or  decree  ap- 
pealed from  is  no  longer  stayed;  and  in  all  cases  where  an  undertaking  is  re- 
quired on  appeal  by  the  provisions  of  this  title,  a  deposit  in  the  court,  below 
of  the  amount  of  the  judgment  appealed  from,  and  three  hundred  dollars  in 
addition,  shall  be  equivalent  to  filing  the  undertaking,  and  in  all  cases  the 
undertaking  or  deposit  may  be  waived  by  the  written  copsent  of  the  respond- 
ent. [Amendment  approved  March  9,  1880;  Amendments  1880,  p.  6.  In  ef- 
fect March  9,  18gO.] 

(569) 
Sec.  950.  On  an  appeal  from  a  final  judgment,  the  appellant  must  furnish 
the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of 
any  bill  of  exceptions  or  statement  in  the  case,  upon  which  the  appellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled  after  decision  of 
such  motion,  when  the  motion  is  made  upon  the  minutes  of  the  court,  as  pro- 
vided in  section  six  hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six  hundred  and  fifty,  or 
used  on  motion  for  a  new  trial,  may  be  used  on  appeal  from  a  final  judgment 
equally    as    upon    appeal  from  the  order  granting  or  refusing  the  new  trial. 
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[Amendment  approved  March  M,  1874;  Amendments  1873-74:,  p.   338.     In 
effect  July  1,  1874.] 

(571) 
Sec.  952.  On  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
order  appealed  from,  and  of  the  papers  designated  in  section  six  hundred  and 
sixty-one  of  this  code.  [Amendment  approved  March  24,  1874;  Amendments 
1873-74,  p.  339.     In  effect  July  1,  1874.] 

(576) 
Sec.  956.  Upon  an  appeal  from  a  judgment,  the  court  may  review  the  ver- 
dict or  decision,  and  any  intermediate  order  or  decision  excepted  to,  which 
involves  the  merits,  or  necessarily  affects  the  judgment,  except  a  decision  or 
order  from  which  an  appeal  might  have  been  taken.  [Amendment  approved 
April  3,  1876;  Amendments  1875-76,  p.  91.     In  effect  Jun«  1,  1876.] 

(579) 
See.  958.  When  judgment  is  rendered  upon  th-e  appeal,  it  must  be  certi- 
fied by  the  clerk  of  the  supreme  court  to  the  clerk  with  whom  the  judgment- 
roll  is  filed,  or  the  order  appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  attach  the  certificate  to 
the  judgment-roll,  and  enter  a  minute  of  the  judgment  of  the  supreme  court 
on  the  docket;  against  the  original  entry.  In  cases  of  appeal  from  an  order, 
the  clerk  must  enter  at  length  in  the  records  of  the  court  the  certificate  re- 
ceived, and  minute  against  the  entry  of  the  order  appealed  from,  a  reference 
to  the  certificate,  with  a  brief  statement  that  such  order  has  been  affirmed, 
reversed,  or  modified  by  the  supreme  court  on  appeal. 

(581) 
Sec.  959.     The  provisions  of  this  chapter  do  not  apply  to  appeals  to  supe- 
rior courts.     [Amendment  approved  March  9,  1880;  Amendments  1880,  p.  6. 
In  effect  March  9,  1880.] 

(583) 
Sec.  964.  The  foregoing  section  does  not  apply  in  cases  appealed  from  jus- 
tices', police,  or  other  inferior  courts,  except  cases  of  forcible  entry  and  de-» 
tainer,  and  cases  involving  the  title  or  possession  of  real  property,  or  thei 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars. 

(583) 
Sec.  965.     When  an  executor,  administrator,  or  guardian,  who  has  given  an 
official  bond,  appeals  from  a  judgment  or  order  of  the  superior  court  made 
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in  the  proceedings  had  upon  the  estate  of  which  he  is  executor,  administrator, 
or  guardian,  his  official  bond  shall  stand  in  the  place  of  an  undertaking  on 
appeal ;  and  the  sureties  thereon  shall  be  liable  as  on  such  undertaking. 

(683) 
Sec.  DOG.  When  the  judgment  or  order  appointing  an  executor,  or  adminis- 
trator, or  guardian,  is  reversed  on  appeal,  for  error,  and  not  for  want  of  ju- 
risdiction of  the  court,  all  lawful  acts  in  administration  upon  the  estate  per- 
formed by  such  executor,  or  administrator,  or  guardian,  if  he  have  qualified, 
are  as  valid  as  if  such  judgment  or  order  had  been  affirmed. 


(584) 
Sec.  974.  Any  party  dissatisfied  with  a  judgment  rendered  in  a  civil  action 
in  a  police  or  justice's  court,  may  appeal  therefrom  to  the  superior  court  of 
the  county,  at  any  time  within  thirty  days  after  the  rendition  of  the  judgment. 
The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justice  or  judge,  and 
serving  a  copy  on  the  adverse  party.  The  notice  must  state  whether  the  ap- 
peal is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if  from  a  part, 
what  part,  and  whether  the  appeal  is  taken  on  questions  of  law  or  fact,  or  both. 

(585) 
Sec.  975.  When  a  party  appeals  to  the  superior  court  on  questions  of  law 
alone,  he  must,  within  ten  days  from  th«  rendition  of  judgment,  prepare  a 
statement  of  the  case  and  file  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  intends  to  rely  on  the 
appeal,  and  so  much  of  the  evidence  as  may  be  necessary  to  explain  the  grounds, 
and  no  more.  Within  ten  days  after  he  receives  notice  that  the  statement  is 
filed,  the  adverse  party,  if  dissatisfied  with  the  same,  may  file  amendments. 
The  proposed  statement  and  amendments  must  be  settled  by  the  justice  or 
judge;  and  if  no  amendment  be  filed,  the  original  statement  stands  as  adopted. 
The  statement  thus  adopted,  or  as  settled  by  the  justice  or  judge,  with  a  copy 
of  the  docket  of  the  justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be  used  on  the  hearing 
of  the  appeal  before  the  superior  court. 

(585) 
Sec.  976.     When  a  party  appeals  to  the  superior  court  on  questions  of  fact, 
or  on  questions  of  both  law  and  fact,  no  statement  need  be  made,  but  the  ac- 
tion must  be  tried  anew  in  the  superior  court.     [Amendment  approved  March 
26,  1880;  Amendments  1880,  p.  16.     In  effect  March  26,  1880.] 


(586) 
Sec.  977.     Upon  receiving  the  notice  of  appeal,  and  on  payment  of  the  fees 
of  the  justice  or  judge,  payable  on  appeal  and  not  included  in  the  judgment. 
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and  filing  an  undertaking  as  required  in  the  next  section,  and  after  settlement 
or  adoption  of  statement,  if  any,  the  justice  or  judge  must,  within  five  days, 
transmit  to  the  clerk  of  the  superior  court,  if  the  appeal  be  on  questions  of 
law  alone,  a  certified  copy  of  his  docket,  the  statement  as  admitted  or  as  set- 
tled, the  notice  of  appeal,  and  the  undertaking  filed;  or,  if  the  appeal  be  on 
questions  of  fact,  or  both  law  and  fact,  a  certified  copy  of  his  docket,  the  plead- 
ings, all  notices,  motions,  and  all  other  papers  filed  in  the  cause,  the  notice 
of  appeal,  and  the  undertaking  filed;  and  the  justice  or  judge  may  be  com- 
pelled by  the  superior  court,  by  an  order  entered  upon  motion,  to  transmit 
such  papers,  and  may  be  fined  for  neglect^ or  refusal  to  transmit  the  same.  A 
certified  copy  of  such  order  may  be  served  on  the  justice  or  judge  by  the  party 
or  his  attorney.  In  the  superior  court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  justice's  or  police  court.  [Approved  ^Farch 
27,  1897;  Stats.  1897,  c.  152.] 

(586) 
Sec.  978.  An  appeal  from  a  justice's  or  police  court  is  not  effectual  for 
any  purpose,  unless  an  undertaking  be  filed  with  two  or  more  sureties  in  the 
sum  of  one  hundred  dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice  the  amount  of  the 
judgment,  including  costs,  when  the  judgment  is  for  the  payment  of  money; 
or  twice  the  value  of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  conditioned,  when  the  ac- 
tion is  for  the  recovery  of  money,  that  the  appellant  will  pay  the  amount  of 
the  judgment  appealed  from,  and  all  costs,  if  the  appeal  be  withdrawn  or  dis- 
missed, or  the  amount  of  any  judgment  and  all  costs  that  may  be  recovered 
against  him  in  the  action  in  the  superior  court.  AVhen  the  action  is  for  the 
recovery  of  or  to  enforce  or  foreclose  a  lien  on  specific  personal  property,  the 
undertaking  must  be  conditioned  that  the  appellant  will  pay  the  judgment  and 
costs  appealed  from,  and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
peal be  withdrawn  or  dismissed,  or  any  judgment  and  costs  that  may  be  recov- 
ered against  him  in  said  action  in  the  superior  court,  and  will  obey  any  order 
made  by  the  court  therein.  When  the  judgment  appealed  from  directs  the  de- 
livery of  possession  of  real  property,  the  execution  of  the  same  cannot  be  stayed 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with 
two  or  more  sureties,  to  the  effect  that  during  the  possession  of  such  property 
by  the  appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste 
thereon,  and  that  if  tlie  appeal  be  dismissed  or  withdrawn,  or  the  judgment 
aflBrmed,  or  judgment  be  recovered  against  him  in  the  action  in  the  superior 
court,  he  will  pay  the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession  thereof;  or  that  he  will 
pay  any  judgment  and  costs  that  may  be  recovered  against  him  in  said  action 
in  the  superior  court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of  the 
court  from  which  the  appeal  is  taken,  and  which  sum  must  be  specified  in  the 
undertaking.  A  deposit  of  the  amount  of  the  judgment,  including  all  costs 
appealed  from  or  of  the  value  of  the  proi)crty,  including  all  costs  in  actions 
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for  the  recover}'  of  specific  personal  property,  with  the  justice  or  judge,  is 
equivalent  to  the  filing  of  the  undertaking,  and  in  such  cases,  the  justice  or 
judge  must  tiunsmit  the  money  to  the  clerk  of  the  superior  court,  to  he  by 
him  paid  out  on  the  order  of  the  court.  The  adverse  party  may  except  to  the 
sufficiency  of  the  sureties  within  five  days  after  the  filing  of  the  undertaking, 
and  unless  they  or  other  sureties  justify  before  the  justice  or  judge  within  five 
days  thereafter,  upon  notice  to  the  adverse  party,  to  the  amounts  stated  in 
their  affidants,  the  appeal  must  be  regarded  as  if  no  such  undertaking  had 
been  given.  [Amendment  approved  March  26,  1880;  Amendments  1880,  p, 
16.     In  effect  March  26,  1880.  ] 


(588) 
Sec.  980.  Upon  an  appeal  heard  upon  a  statement  of  the  case,  the  superior 
court  may  review  all  orders  affecting  the  judgment  appealed  from,  and  may 
set  aside,  or  confirm,  or  modify  any  or  all  of  the  proceedings  subsequent  to 
and  dependent  upon  such  judgment,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  tried  anew  on  appeal,  the  trial  must  be  con- 
ducted in  all  respects  as  other  trials  in  the  superior  court.  The  provisions  of 
this  code  as  to  changing  the  place  of  trial,  and  all  the  provisions  as  to  trials 
in  the  superior  court,  are  applicable  to  trials  on  appeal  in  the  superior  court. 
For  a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in  bringing  it  to  a 
hearing,  the  superior  court,  after  notice,  may  order  the  appeal  to  be  dismissed, 
with  costs;  and  if  it  appear  to  such  court  that  the  appeal  was  made  solely  for  de- 
lay, it  may  add  to  the  costs  such  damages  as  may  be  just,  not  exceeding  twenty- 
five  per  cent  of  the  judgment  appealed  from.  Judgments  rendered  in  the 
superior  court  on  appeal  shall  have  the  same  force  and  effect,  and  may  be  en- 
forced in  the  same  manner,  as  judgments  in  actions  commenced  in  the  supe- 
rior court.  [Amendment  approved  March  26,  1880;  Amendments  1880,  p.  17. 
In  effect  March  26,  1880.1 


(591) 
Sec.  992.  Upon  such  summons,  the  defendant  may  answer  within  the  time 
specified  therein,  denying  the  judgment,  or  setting  up  any  defense  which  may 
have  arisen  subsequently;  or  he  may  deny  his  liability  on  the  obligation  upon 
which  the  judgment  was  recovered,  except  a  discharge  from  such  liability  by 
the  statute  of  limitations. 


(591) 
Sec.  993.  If  the  defendant,  in  his  answer,  deny  the  judgment,  or  set  up 
any  defense  which  may  have  arisen  subijequently,  the  summons,  with  the  affi- 
davit annexed,  and  the  answer,  constitute  the  written  allegations  in  the  case; 
if  he  deny  his  liability  on  the  obligation  upon  which  the  judgment  was  recov- 
ered, a  copy  of  the  original  complaint  and  judgment,  the  summons,  with  the 
affidavit  annexed,  and  the  answer,  constitute  such  written  allegations. 


1 
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(592) 
Sec.  997.  The  defendant  may,  at  any  time  before  the  trial  or  judgment, 
serve  upon  the  plaintiflf  an  offer  to  allow  judgment  to  be  taken  against  him  for 
the  sum  or  property,  or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof,  within  five  days,  he  may  file  the  offer,  with 
proof  of  notice  of  acceptance,  and  the  clerk  must  thereupon  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given,  the  offer  is  to  be  deemed 
withdrawn,  and  cannot  be  given  in  evidence  upon  the  trial;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs,  but  must 
pay  the  defendant's  costs  from  the  time  of  the  offer.  [Amendment  approved 
March  24,  1874;  Amendments  1873-74,  p.  341.     In  effect  July  1,  1874.] 

(594) 
Sec.  1005.  When  a  written  notice  of  a  motion  is  necessarv,  it  must  be 
given,  if  the  court  be  held  in  the  same  county,  or  city  and  county,  with  both 
parties,  five  days  before  the  time  appointed  for  the  hearing;  otherwise,  ten  days. 
When  the  notice  is  served  by  mail,  the  number  of  days  before  the  hearing  must 
be  increased  one  day  for  every  twenty-five  miles  of  distance  between  the  place 
of  deposit  and  the  place  of  service;  such  increase,  however,  not  to  exceed  in  all 
thirty  days;  but  in  all  cases  the  court,  or  a  judge  thereof,  may  prescribe  a 
shorter  time.  [Amendment  approved  March  10,  1880;  Amendments  1880,  p. 
13.     In  effect  March  10,  1880.] 


(595) 
Sec.  1008.     Commissioners'  Amendment  unconstitutional 


(595) 
Sec.  1010.     Notices  must  be  in  writing,  and  notices  and  other  papers  may 
be  served  upon  the  party  or  attorney  in  the  manner  prescribed  in  this  chapter, 
when  not  otherwise  provided  by  this  code. 

(596) 
Sec.  1011.     The  service  may  be  personal,  by  delivery  to  the  party  or  attorney 
on  whom  the  service  is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his  office, 
by  leaving  the  notice  or  oth-er  papers  with  his  clerk  therein,  or  with  a  person 
having  charge  thereof;  or  when  there  is  no  person  in  the  office,  by  leaving  them 
between  the  hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  a  con- 
spicuous place  in  the  office;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with  some  person  of  suitable 
age  and  discretion,  and  if  his  residence  be  not  known,  then  by  putting  the 
same,  inclosed  in  an  envelope^  into  the  postoffice,  directed  to  such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other  paper  at 
his  residence,  between  the  hours  of  eight  in  the  morning  and  six  in  the  even- 
ing, with  some  person  of  suitable  age  and  discretion;  and  if  his  residence  be 
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not  known,  by  putting  the  same,  indoeed  in  an  envelope,  into  the  postoffice, 
directed  to  such  party. 

(597) 
Sec.  1013.  In  case  of  service  by  mail,  the  notice  or  other  paper  must  be 
deposited  in  the  postoffice,  addressed  to  the  person  on  whom  it  is  to  be  served, 
at  his  office  or  place  of  residence,  and  the  postage  paid.  The  sei"vice  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given  number  of  days  after 
such  service  a  right  may  be  exercised,  or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  which  such  right  may  be  exercised  or  act  be  done  is  ex- 
tended one  day  for  every  twenty-five  miles  distance  between  the  place  of  de- 
posit and  the  place  of  address;  such  extension,  howev-er,  not  to  exceed  ninety 
days  in  all.  [Amendment  approved  March  24,  18T4;  Amendments  1873-74, 
p.  343.     In  effect  July  1,  1874.] 

(598) 
Sec.  1015.  When  a  plaintiff  or  a  defendant,  who  has  appeared,  resides  out 
of  the  state,  and  has  no  attorney  in  the  action  or  proceeding,  the  service  may 
be  made  on  the  clerk  for  him.  But  in  all  cases  where  a  party  has  an  attorney 
in  the  action  or  proceeding,  the  service  of  papers,  when  required,  must  be  upon 
the  attorney  instead  of  the  party,  except  of  subpoenas,  of  writs,  and  other  pro- 
cess issued  in  the  suit,  and  of  papers  to  bring  him  into  contempt. 


(600) 
Sec.  1021.     The  measure  and  mode  of  compensation  of  attorneys  and  coun- 
selors at  law  is  left  to  the  agreement,  express  or  implied,  of  the  parties;  but 
parties  to  actions  or  proceedings  are  entitled  to  costs  and  disbursements,  as 
hereinafter  provided. 


(603) 
Sec.  1023.  When  several  actions  are  brought  on  one  bond,  undertaking, 
promissory  note,  bill  of  exchange,  or  other  instrument  in  writing,  or  in  any 
other  case  for  the  same  cause  of  action,  against  several  pmrties  who  might  have 
been  joined  as  defendants  in  the  same  action,  no  costs  can  be  allowed  to  the 
plaititiff  in  more  than  one  of  such  actions,  which  may  be  at  his  election,  if 
the  party  proceeded  against  in  the  other  actions  were,  at  the  commencement 
of  the  previous  action,  openly  within  this  sUite;  but  the  disbursements  of  the 
plaintiff  must  be  allowed  to  him  in  each  action. 


(603) 
Sec.  1024.     Costs  must  be  allowed,  of  course,  to  the  defendant,  upon  a  judg- 
ment in  his  favor  in  the  actions  mentioned  in  section  ten  hundred  and  twentv- 
two,  and  in  special  proceedings. 
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(603) 
Sec.  1025.  In  other  actions  than  those  mentioned  in  section  ten  hundred 
and  twenty-two,  costs  may  be  allowed  or  not,  and,  if  allowed,  may  be  appor- 
tioned between  the  parties,  on  the  same  or  adverse  sides,  in  the  discretion 
of  the  court;  but  no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three  hundred  dollars, 
nor  in  an  action  to  recover  the  possession  of  personal  property,  when  the 
value  of  the  property  is  less  than  three  hundred  dollars. 

(603) 
Sec.  1026.  When  there  are  several  defendants  in  the  actions  mentioned  in 
section  ten  hundred  and  twenty-two,  not  united  in  interest,  and  making 
separate  defenses  by  separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor. 

(604) 
Sec.  1031.  In  an  action  prosecuted  or  defended  by  an  executor,  adminis- 
trator, trustee  of  express  trust,  or  a  person  expressly  authorized  by  statute,, 
costs  may  be  recovered  as  in  action  by  and  against  a  person  prosecuting  or  de- 
fending, in  his  own  right;  but  such  costs  must  by  the  judgment  be  made 
chargeable  only  upon  the  estate,  fund,  or  party  represented,  unless  the  court 
directs  the  same  to  be  paid  by  the  plaintiff  or  defendant,  personally,  for  mia- 
management  or  bad  faith  in  the  action  or  defense. 

(605) 
Sec.  1033.  The  party  in  whose  favor  judgment  is  rendered,  and  who  claims 
his  costs,  must  deliver  to  the  clerk,  and  serve  upon  the  adverse  party,  within 
five  davs  after  the  verdict  or  notice  of  the  decision  of  the  court  or  referee — 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision  be  stayed,  then 
before  such  entry  is  made — ^a  memorandum  of  the  items  of  his  costs  and  nec- 
essary disbursements  in  the  action  or  proceeding,  which  memorandum  must 
be  verified  by  the  oath  of  the  party,  or  his  attorney  or  agent,  or  by  the  clerk 
of  his  attorney,  stating  that  to  the  best  of  his  knowledge  and  belief  the  items 
are  correct,  and  that  the  disbursements  have  been  necessarily  incurred  in  the 
action  or  proceeding.  A  party  dissatisfied  with  tlie  costs  claimed,  may,  with- 
in five  days  after  notice  of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the 
same  taxed  by  the  court  in  which  the  judgment  was  rendered,  or  by  the  judge 
thereof  at  chambers.  By  the  decision  of  the  court  or  referee,  herein  referred 
to,  is  meant  the  signing  and  filing  of  the  findings  of  Wt  and  conclusions  of 
law.  [Amendment  approved  February  2\,  181)9;  Stats'.  18J)J),  c.  20.  In  effect 
sixty  days  after  passage.] 

(606) 
Sec.  1034.     Whenever  costs  are  awarded  to  a  party  by  an  appellate  court, 
if  he  claims  such  costs,  he  must,  within  thirty  days  after  the  remittitur  is 
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filed  with  the  elerk  below,  deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  thereafter  he  may  have 
an  execution  therefor  as  upon  a  judgment. 

(607) 
Sec.  1036.  When  the  plaintiff  in  an  action  resides  out  of  the  state,  or  is 
a  foreign  corporation,  security  for  the  costs  and  charges,  which  may  be 
awarded  against  such  plaintiff,  may  be  required  by  the  defendant.  When 
required,  all  proceedings  in  the  action  must  be  stayed  until  an  undertaking, 
executed  by  two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded  against  the  plaintiff 
by  judgment,  or  in  the  progress  of  the  action,  not  exceeding  the  sum  of  three 
hundred  dollars.  A  new  or  an  additional  undertaking  may  be  ordered  by  the 
court  or  judge,  upon  proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  or  additional  undertaking 
is  executed  and  filed. 


(607) 
Sec.  1037.     After  the  lapse  of  thirty  days  from  the  service  of  notice  that 
security  is  required,  or  of  an  order  for  new  or  additional  security,  upon  proof 
thereof,  and  that  no  undertaking  as  required  has  been  filed,  the  court  or  judge 
may  order  the  action  to  be  dismissed. 


(608) 
Sec.  1040.     Commissioners'  Amendment  unconstitutional. 


(609) 
Sec.  1049.     An  action  is  deemed  to  be  pending  from  the  time  of  its  com- 
mencement until  its  final  determination  upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  sooner  satisfied. 


(610) 
Sec.  1054.  When  an  act  to  be  done,  as  provided  in  this  code,  relates  to 
the  pleadings  in  the  action,  or  the  undertakings  to  be, filed,  or  the  justifica- 
tion of  sureties,  or  the  preparation  of  statements,  or  of  bills  of  exceptions,, 
or  of  amendments  thereto,  or  to  the  service  of  notices  other  than  of  appeal,, 
the  time  allowed  by  this  code  may  be  extended,  upon  good  cause  shown,  by 
the  judge  of  the  superior  court  in  and  for  the  county  in  which  the  action 
is  pending,  or  by  the  judge  who  presid-ed  at  the  trial  of  said  ax^tion;  but  such 
extension  shall  not  exceed  thirty  days,  without  the  consent  of  the  adverse 
party;  except  that  when  it  appears  to  the  judge  to  whom  said  application  ia 
made,  that  the  attorney  of  record  for  the  party  applying  for  said  extension  is 
actually  engaged  in  attendance  upon  a  session  of  the  legislature  of  this  state, 
as  a  member  thereof;  in  which  case  it  shall  be  the  duty  of  said  judge  to  extend 
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said  time  until  said  session  of  the  legislature  adjourns,  and  thirty  days  there- 
after. [Amendment  approved  January  31,  1895;  Stats.  1895,  p.  12.  In  effect 
January  31,  1895.] 

(611) 
See.  1055.  If  an  action  be  brought  against  a  sheriff  for  an  act  done  by  virtue 
of  his  office,  and  he  give  written  notice  thereof  to  the  sureties  on  any  bond 
of  indemnity  received  by  him,  the  judgment  recovered  therein  shall  be  con- 
clusive evidence  of  his  right  to  recover  against  such  sureties;  and  the  court 
may,  on  motion,  upon  notice  of  five  days,  order  judgment  to  be  entered  up 
against  them  for  the  amount  so  recovered,  including  costs.  [Amendment  ap- 
proved April  15,  1880;  Amendments  1880,  p.  73.     In  effect  April  15,  1880.] 


(613) 
Sec.  1057.  In  any  ease  where  an  undertaking  or  bond  is  authorized  or  re- 
quired by  any  Jaw  of  this  state,  the  officer  taking  the  same  must,  except  in 
the  ease  of  such  a  corporation  as  is  mentioned  in  the  next  preceding  section, 
require  the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each  resi- 
dents and  householders,  or  freeholders,  within  the  state,  and  are  each  worth 
the  sum  specified  in  the  undertaking  or  bond,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  the  amount  specified 
in  the  undertaking  or  bond,  if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties.  Any  corporation  such  as  is  mentioned  in  the  next  preced- 
ing section,  may  become  one  of  such  sureties.  No  such  corporation  shall  be 
accepted  in  any  case  as  a  surety  whenever  its  liabilities  shall  exceed  its  assets 
as  ascertained  in  the  manner  provided  in  section  ten  hundred  and  fifty-six. 
[Amendment  approved  March  16,  1889;  Amendments  1889,  p.  216.  In  effect 
March  16,  1889.] 

(618) 
Sec.  1069.     The  application  must  be  made  on  affidavit  by  the  party  benefi- 
cially interested,  and  the  court  may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party,  or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice. 


(625) 
Sec.  1086.     The  writ  must  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy,  in  the  ordinary  course  of  law.     It  must  be  issued 
upon  affidavit,  on  the  application  of  the  party  beneficially  interested. 
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(626) 
Sec.  1087.  The  writ  may  be  either  alternative  or  peremptory.  The  alterna- 
tive writ  must  state  generally  the  allegation  against  the  party  to  whom  it  is 
directed,  and  command  such  party,  immediately  after  the  receipt  of  the  writ, 
or  at  some  other  specified  time,  to  do  the  act  required  to  be  performed,  or 
to  show  cause  before  the  court  at  a  specified  time  and  place,  why  he  has  not 
done  so.  The  peremptory  writ  must  be  in  a  similar  form,  except  that  the 
words  requiring  the  party  to  show  cause  why  he  has  not  done  as  commanded 
miist  be  omitted,  and  a  return  day  inserted. 


(626) 
Sec.  1088.  When  the  application  to  the  court  is  made  without  notice  to  the 
adverse  party,  and  the  writ  be  allowed,  the  alternative  must  be  first  issued:  but 
if  the  application  be  upon  due  notice,  and  the  writ  be  allowed,  the  peremptory 
may  be  issued  in  the  first  instance.  The  notice  of  the  application,  when  given, 
must  be  at  least  ten  days.  The  writ  cannot  b^  granted  by  default.  The  case 
must  be  heard  by  the  court,  whether  the  adverse  party  appear  or  not. 


(627) 
Sec.  1089.     On  the  return  of  the   alternative,  or  the  day  on  which  the  ap- 
lication  for  the  writ  is  noticed,  the  party  on  whom  the  writ  or  notice  has  been 
served  may  show  cause  by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 


(629) 
Sec.  1103.  It  may  be  issued  by  any  court  except  police  or  justices'  courts, 
to  an  inferior  tribunal  or  to  a  corporation,  board,  or  person,  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 
It  is  issued  upon  affidavit,  on  the  application  of  the  person  beneficially  inter- 
ested. 


(631) 
Sec.  1104.  The  writ  must  be  either  alternative  or  peremptory.  The  alter- 
native writ  must  state  generally  the  allegation  against  the  party  to  whom 
it  is  directed,  and  command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until  the  further  order  of 
the  court  from  which  it  is  issued,  and  to  show  cause  before  such  court,  at  a 
specified  time  and  place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter.  The  peremptory  writ 
must  be  in  a  similar  form,  except  that  the  words  requiring  the  party  to  show 
cause  why  he  should  not  be  absolutely  restrained,  etc.,  must  bo  omitted,  and 
a  return  day  inserted. 
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(631) 
Sec.  1108.  Writs  of  review,  mandate,  and  prohibition  issued  by  the  supremo 
court,  or  by  a  superior  court,  may,  in  the  discretion  of  the  court  issuing  the 
writ,  be  made  returnable  and  a  hearing  thereon  be  had  at  any  time.  [Amend- 
ment approved  April  15,  1880;  Amendments  1880,  p.  73.  In  effect  April  15, 
1880.] 

(632) 
Sec.  1109.     Except  ias  otherwise  provided  in  this  title,  the  provisions  of  part 
two  of  this  code,  are  applicable  to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

(632) 
Sec.  1110.     The  provisions  of  part  two,  of  this  code,  relative  to  new  trials 
and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
title,  apply  to  the  proceedings  mentioned  in  this  title. 

(634) 
Sec.  1115.     When  an  elector  contests  the  right  of  any  person  declared  elected 
to  such  office,  he  must,  within  forty  days  after  the  return  day  of  the  election, 
file  with  the  county  clerk  a  written  statement,  setting  forth  specifically: 

1.  The  name  of  the  party  contesting  such  election,  and  that  he  is  an  elector 
of  the  district,  county,  or  township,  as  the  case  may  be,  in  which  such  election 
was  held; 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the  contesting  party, 
that  the  matters  and  things  therein  contained  are  true. 

(637) 
Sec.  II'?!:.     Commissioners'  Amendment  uncopstitutional. 


(638) 
Sec.  1126.     Either  party,  aggrieved  by  the  judgment  of  the  court,  may  ap- 
peal therefrom  to  the  supreme  court,  as  in  other  cases  of  appeal  thereto  from 
the  superior  court.     [Amendment  approved  April  15,  1880;  Amendments  1880, 
p.  75.     In  effect  April  15,  1880.] 

(640) 
Sec.  1134.  Tlie  statement  must  be  filed  with  the  clerk  of  the  court  in 
which  the  judgment  is  to  be  entered,  who  must  indorse  upon  it,  and  enter  in 
the  judgment-book,  a  judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the  judgment  indorsed 
thereupon,  becomes  the  judgment-roll. 
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(648) 
Sec.  1161.     A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of 
unlawful  detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  subtenant,  of  the  prop- 
erty, or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it  is  let  to 
him,  without  the  permission  of  his  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be;  but  in  case  of  a  tenancy  at  will,  it  must  first  be 
terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by  subtenant,  without  per- 
mission of  his  landlord, or  the  successor  in  estate  of  his  landlord,  if  any  there  be, 
after  default  in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement  under 
which  the  property  is  held,  and  three  days'  notice,  in  writing,  requiring  its 
payment,  stating  the  jimount  which  is  due,  or  possession  of  the  property,  shall 
have  been  served  upon  him,  and  if  there  be  a  subtenant  in  actual  occupation  of 
the  premises,  also  upon  such  subtenant.  Such  notice  may  be  served  at  any 
time  within  one  year  after  the  rent  becomes  due.  In  all  cases  of  tenancy  upon 
agricultural  lands,  where  the  tenant  has  held  over  and  retained  possession 
for  more  than  sixtv  davs  after  the  expiration  of  his  term  without  anv  demand 
of  possession  or  notice  to  quit  by  the  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding  by  permission  of 
the  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for  another  full  year, 
and  shall  not  be  guilty  of  an  unlawful  detainer  during  said  year,  and  such 
holding  over  for  the  period  aforesaid  shall  be  taken  and  construed  as  a  con- 
sent  on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after  a 
neglect  or  failure  to  perform  other  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  including  any  covenant  not  to 
assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and  three  days'  notice, 
in  writing,  requiring  the  perforniance  of  such  conditions  or  covenants,  or  the 
possession  of  the  property,  shall  have  been  ser\'cd  upon  him,  and  if  there  be 
a  subtenant  in  actual  occupation  of  the  premises,  alfeo  upon  such  subtenant. 
Within  three  days  after  the  service  of  the  notice,  the  tenant,  or  any  subtenant 
in  actual  occupation  of  the  premises,  or  any  mortgagee  of  the  term,  or  other 
person  interested  in  its  continuance,  may  perform  the  conditions  or  covenants 
of  the  lease  or  pay  the  stipulated  rent,  as  the  case  may  be,  and  thereby  save 
the  lease  from  forfeiture.  A  tenant  may  take  proceedings,  similar  to  those 
prescribed  in  this  chapter,  to  obtain  possession  of  the  premises  let  to  an  under- 
tenant, in  case  of  his  unlawful  detention  of  the  premises  underlet  to  him. 

4.  Any  tenant  or  subtenant  assigning  or  subletting  or  committing  waste 
upon  the  demised  premises,  contrary  to  the  covenants  of  his  lease,  thereby 
terminates  the  lease,  and  the  landlord,  or  his  successor  in  estate,  shall,  upon  ser- 
vice of  three  days'  notice  to  quit,  upon  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  possession  of  such  demised  premises  under  the 
provisions  of  this  act.  [Amendment  approved  April  1,  1878;  Amendments 
1877-78,  104.     Took  effect  from  passage.] 
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On  the  same  day  that  the  foregoing  amendment  of  section  1161  was  approved, 
another  amendment  of  the  same  section  was  approved,  as  follows: 

Sec.  1161.  A  tenant  of  real  property,  for  a  term  less  than  life,  is  guilty 
of  an  unlawful  detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  subtenant,  of  the  prop- 
erty, or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it  is  let 
to  him,  without  permission  of  his  landlord;  but  in  case  of  tenancy  at  will,  it 
must  first  be  terminated  by  notice,  as  prescribed  in  the  Civil  Code. 

2.  Where  he  continues  in  possession,  in  person  or  by  subtenants,  without 
permission  of  his  landlord,  after  default  in  the  payment  of  rent,  pursuant  to 
the  lease  or  agreement  under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount  which  is  due,  or  pos- 
session of  the  property,  shall  have  been  served  upon  him;  and  if  there  be  a  sub- 
tenant in  actual  occupation  of  the  premises,  also  upon  such  subtenant.  Such 
notice  may  be  served  at  any  time  within  one  year  after  the  rent  becomes  due. 
In  all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant  has  held  over 
and  retained  possession  for  more  than  sixty  days  after  the  expiration  of  his 
term,  without  any  demand  of  possession  or  notice  to  quit  by  the  landlord,  he 
shall  be  deemed  to  be  holding  by  permission  of  the  landlord,  and  shall  be 
entitled  to  hold,  under  the  terms  of  the  lease,  for  another  full  year,  and  shall 
not  be  guilty  of  an  unlawful  detainer  during  said  year,  and  such  holding  over 
for  the  period  aforesaid  shall  be  taken  and  construed  as  a  consent,  on  the  part 
of  a  tenant,  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by  subtenants,  after  a 
neglect  or  a  failure  to  perform  other  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  than  the  one  for  the  payment  of 
rent,  and  three  days'  notice,  in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of  the  property,  shall  have  been 
served  upon  him;  and  if  there  be  a  subtenant  in  actual  occupation  of  the 
premises,  also  upon  such  subtenant.  Within  three  days  after  the  service  of 
the  notice,  the  tenant  or  any  subtenant  in  actual  occupation  of  the  premises, 
or  any  mortgagee  of  the  term,  or  other  person  interested  in  the  continuance, 
may  perform  the  conditions  or  covenants  of  the  lease,  or  pay  the  stipulated 
rent,  as  the  case  may  be,  and  thereby  save  the  lease  from  forfeiture;  provided, 
if  the  covenants  and  conditions  of  lease,  violated  by  the  lessee,  cannot  after- 
ward be  performed,  then  no  notice,  as  last  prescribed  herein,  need  be  given  to 
said  lessee  or  his  subtenant  demanding  the  performance  of  the  violated  cove- 
nant or  conditions  of  the  lease.  A  tenant  may  take  proceedings  similar  to 
those  prescribed  in  this  chapter  to  obtain  possession  of  the  premises  let  to  an 
under-tenant,  in  case  of  his  unlawful  detention  of  the  premises  underlet  to 
him.  [Amendment  approved  April  1,  1878;  Amendments  1877-78,  106.  Took 
effect  from  passage.] 

(652) 
Sec.  1163.     The  superior  court  of  the  county  in  which  the  property,  or  some 
part  of  it,  is  situated,  shall  have  jurisdiction  of  proceedings  under  this  chapter; 
provided,  that  justices'   courts,  within  their  respective  townships,   or  cities. 
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or  cities  and  counties,  shall  have  concurrent  jurisdiction  with  the  superior 
courts  in  cases  of  forcible  entry  and  detainer,  when  the  rental  value  does  not 
j  exceed  twenty-five  dollars  per  month,  and  when  the  whole  amount  of  damages 

claimed  does  not  exceed  two  hundred  dollars.  [Amendment  approved  March 
9,  1880;  Amendments  1880,  8.     In  effect  March  9,  1880.] 

(662) 
Sec.  1164.  No  person  other  than  the  tenant  of  the  premises  and  subtenant, 
if  there  be  one,  in  the  actual  occupation  of  the  premises  when  the  complaint 
is  filed,  need  be  made  parties  defendant  in  the  proceeding,  nor  shall  any  pro- 
ceeding abate,  nor  the  plaintiff  be  nonsuited  for  the  nonjoinder  of  any  person 
who  might  have  been  made  party  defendant;  but  when  it  appears  that  any 
of  the  parties  served  with  process,  or  appearing  in  the  proceedings,  are  guilty 
of  the  offense  charged,  judgment  must  be  rendered  against  him.  In  case 
a  defendant  has  become  a  subtenant  of  the  premises  in  controversy,  aft^^r  the 
service  of  the  notice  provided  for  by  part  two  of  section  eleven  hundred  and 
I  sixty-one  of  this  code,  upon  the  tenant  of  the  premises,  the  fact  that  such 

'  notice  was  not  served  on  each  subtenant  shall  constitute  no  defense  to  the  ac- 

tion. In  case  a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture 
shall  constitute  no  defense;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  sole  trader,  an  execution  issued  upon  a  personal 
judgment  against  her  can  only  be  enforced  against  property  on  the  premises 
at  the  commencement  of  the  action.  All  persons  who  enter  the  premises 
under  the  tenant,  after  the  commencement  of  the  suit,  shall  be  bound  by  the 
judg:ment,  the  same  as  if  he  or  they  had  been  made  party  to  the  action. 
[Amendment  approved  March  14,  1885;  Amendments  1885,  129.] 

:  (653) 

Sec.  1166.  The  plaintiff,  in  his  complaint,  which  shall  be  in  writing,  must  set 
forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  premises  with  rea- 
sonable certainty,  and  may  set  forth  therein  any  circumstances  of  fraud,  force, 
or  violence  which  may  have  accompanied  the  alleged  forcible  entry  or  forcible 
or  unlawful  detainer  and  claim  damages  therefor.  In  case  the  unlawful  de- 
tainer charged  be  after  default  in  the  payment  of  rent,  the  complaint  must 
state  the  amount  of  such  rent.  Upon  filing  the  complaint,  a  summons  must  be 
issued  thereon  as  in  other  cases,  returnable  at  a  day  designated  therein,  which 
shall  not  be  less  than  three  davs,  nor  more  than  twelve  davs  from  its  date, 
except  in  cases  when  the  publication  of  the  summons  is  necessary,  in  which  case 
the  court  or  a  judge  or  justice  thereof,  may  order  that  the  summons  be  made 
returnable  at  such  time,  as  may  be  deemed  proper,  and  the  summons  shall 
specify  the  return  day  so  fixed.  [Amendment  approved  ^larch  9,  1880 ;  Stats. 
1880,  8.     In  effect  March  9,  1880.] 

(653) 
Sec.  1167.     The  summons  must  state  the  parties  to  the  proceeding,  the  court 
in  which  the  same  is  brought,  the  nature  of  the  action,  in  \,oncise  terms,  and 
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the  relief  sought,  and  also  the  return  day,  and  must  notify  the  defendant  to 
appear  and  answer  within  the  time  designated,  or  that  the  relief  sought  will 
be  taken  against  him.  The  sununons  must  be  directed  to  the  defendant,  and 
be  served  at  least  two  days  before  the  return  day  designated  therein,  and  must 
be  served  and  returned  in  the  same  manner  as  summons  in  civil  actions  is 
served  and  returned.  Upon  the  return  of  any  sumhions  issued  under  this 
chapter,  where  the  same  has  not,  for  any  reason,  been  served,  or  not  served 
in  time,  the  plaintiff  may  have  a  new  summons  issued,  the  same  as  if  no  pre- 
vious summons  had  been  issued.  [Amendment  approved  March  9,  1880; 
Amendments  1880,  8.     In  effect  March  9,  1880.] 

(657) 
Sec.  1175.     The  complaint  and  answer  must  be  verified. 

(658) 
Sec.  1180.     A  lien  is  a  charge  imposed  upon  specific  property  by  which  it 
18  made  security  for  the  performance  of  an  act. 

(658) 
Sec.  1183.  Mechanics,  materialmen,  contractors,  subcontractors,  artisans, 
architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  of  every 
class,  performing  labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  waW,  tunnel,  fence,  machinery, 
railroad,  wagon  road,  or  other  structure.,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor,  or  furnished  materials,  for  the  value  of 
such  labor  done  and  material  furnished,  whether  at  the  instance  of  the  owner 
or  of  any  other  person  acting  by  his  authority,  or  under  him,  as  contractor 
or  otherwise;  and  any  person  who  performs  labor  in  any  mining  claim  or 
claims,  has  a  lien  upon  the  same,  and  thei  works  owned  and  used  by  the  owners 
for  reducing  the  ores  from  such  mining  claim  or  claims,  for  the  work  or  labor 
done,  or  materials  furnished  by  each  respectively,  whether  done  or  furnished 
at  the  instance  of  the  owner  of  the  building  or  other  improvement,  or  his 
agent,  and  every  contractor,  subcontractor,  architect,  builder,  or  other  person 
having  charge  of  any  mining,  or  of  the  construction,  alteration,  addition  to, 
or  repair,  either  in  whole  or  in  part,  of  any  building  or  other  improvement  as 
aforesaid,  shall  be  held  to  be  the  agent  of  the  owner,  for  the  purposes  of  this 
chapter.  In  case  of  a  contract  for  the  work,  between  the  reputed  owner  and 
his  contractor,  the  lien  shall  extend  to  the  entire  contract  price,  and  such 
contract  shall  operate  as  a  lien  in  favor  of  all  persons,  except  the  contractor, 
to  the  extent  of  the  whole  contract  price;  and  after  all  such  liens  are  satisfied 
then,  as  a  lien  for  any  balance  of  the  contract  price  in  favor  of  the  contractor. 
All  such  contracts  shall  be  in  writing  when  the  amount  agreed  to  be  paid  there- 
under exceeds  one  thousand  dollars,  and  shall  be  subscribed  by  the  parties 
thereto,  and  the  said  contract,  or  a  memorandum  thereof,  setting  forth  the 
names  of  all  the  parties  to  the  contract,  a  description  of  the  property  to  be 
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affected  thereby,  together  with  a  statement  of  the  general  character  of  the 
work  to  be  done,  the  total  amount  to  be  paid  thereunder,  and  the  amounts 
of  all  partial  payments,  together  with  the  times  when  such  payments  shall 
be  due  and  payable,  shall,  before  the  work  is  commenced,  be  filed  in  the  office 
of  the  county  recorder  of  the  county  or  city  and  county,  where  the  property 
is  situated,  who  shall  receive  one  dollar  for  such  filing;  otherwise  they  shall 
be  wholly  void,  and  no  recovery  shall  be  had  thereon  by  either  party  thereto; 
and  in  such  case,  the  labor  done  and  materials  furnished  by  all  persons  afore- 
said,  except  the  contractor,  shall  be  deemed  to  have  been  done  and  furnished  at; 
the  personal  instance  of  the  owner,  and  they  shall  have  a  lien  for  the  value 
thereof.  [Amendment  approved  March  1,  1899;  Stats.  1899,  c.  35.  In  effect 
sixty  days  after  passage.] 

(665) 
Sec.  1184.  Xo  part  of  the  contract  price  shall,  by  the  terms  of  any  sucli 
contract,  be  made  payable,  nor  shall  the  same  or  any  part  thereof  he  paid  in 
advance  of  the  commencement  of  the  work,  but  the  contract  price  shall,  by  the 
terms  of  the  contract,  be  made  payable  in  installments  at  specified  times  after 
the  commencement  of  thje  work,  or  on  the  conipletion  of  specified  portions  of 
the  work,  or  on  the  completion  of  the  whole  work;  provided,  that  at  least 
twenty-five  per  cent  of  the  whole  contract  price  shall  be  made  payable  at  least 
thirty-five  days  after  the  final  completion  of  the  contract.  Xo  payment  made 
prior  to  the  time  when  the  same  is  due,  under  the  terms  and  conditions  of 
the  contract,  shall  be  valid  for  the  purpose  of  defeating,  diminishing,  or  dis- 
charging any  lien  in  favor  of  any  person,  except  the  contractor,  but  as  to  suchi 
liens,  such  payment  shall  be  deemed  as  if  not  made,  and  shall  be  applicable  to- 
such  liens,  notwithstanding  that  the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  become  indebted  to  the  reputed 
owner  in  any  amount  for  damages  or  otherwise,  for  nonperformance  of  his  con- 
tract or  otherwise.  As  to  all  liens,  except  that  of  the  contractor,  the  whole 
contract  price  shall  be  payable  in  money,  and  shall  not  be  diminished  by  any 
prior  or  subsequent  indebtedness,  offset,  or  counterclaim,  in  favor  of  the  reputed 
owner  and  against  the  contractor;  no  alteration  of  any  such  contract  shall 
affect  any  lien  acquired  under  the  provisions  of  this  chapter.  In  case  such 
contracts  and  alterations  thereof  do  not  conform  substantially  to  the  provi- 
sions of  this  section,  the  labor  done  and  materials  furnished  by  all  per- 
sons except  the  contractor  shall  be  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  and  request  of  the  person  who  contracted  with  the 
contractor,  and  they  shall  have  a  lien  for  the  value  thereof.  Any  of  the 
persons  mentioned  in  section  eleven  hundred  and  eighty-three,  except  the  con- 
tractor, may  at  any  time  give  to  the  reputed  owner  a  written  notice  that  they 
have  performed  labor  or  furnished  materials,  or  both,  to  the  contractor,  or 
other  person  acting  by  authority  of  the  reputed  owner,  or  that  they  have 
agreed  to  do  so,  stating  in  general  terms  the  kind  of  labor  and  materials,  and 
the  name  of  the  person  to  or  from  whom  the  same  was  done  or  furnished, 
or  both,  and  the  amount  in  value,  as  near  as  may  be,  of  that  already  done  or 
furnished,  or  both,  and  of  the  whole  agreed  to  be  done  or  furnished,  or  l)oth. 
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Such  notice  may  be  given  by  delivering  the  same  to  the  reputed  owner  per- 
sonally, or  by  leaving  it  at  his  residence  or  place  of  business,  with  some  person 
in  charge,  or  by  delivering  it  to  his  architects,  or  by  leaving  it  at  their  residence 
or  place  of  business,  with  some  person  in  charge,  or  by  posting  it  in  a  con- 
spicuous place  upon  the  mining  claim  or  improvement.  No  such  notice  shall 
be  invalid  by  reason  of  any  defect  of  form,  provided  it  is  suflBcient  to  inform 
the  reputed  owner  of  the  substantial  matters  herein  provided  for,  or  to  put  him 
upon  inquiry  as  to  such  matters.  Upon  such  notice  being  given,  it  shall  be  the 
duty  of  the  person  who  contracted  with  the  contractor  to,  and  he  shall,  with- 
hold from  his  contractor,  or  from  any  other  person  acting  under  such  reputed 
owner,  and  to  whom  by  said  notice  the  said  labor  or  materials,  or  both,  have 
been  furnished,  or  agreed  to  be  furnished,  sufficient  money  due,  or  that  may 
become  due  to  such  contractor,  or  other  person,  to  answer  such  claim  and 
any  lien  that  may  be  filed  therefor  for  record  under  this  chapter,  including 
counsel  fees  not  exceeding  one  hundred  dollars  in  each  case,  besides  reason- 
able costs  provided  for  in  this  chapter.  [Amendment  approved  March  15, 
1887;  Stats.  1887,  152.     In  effect  March  15,  1887.] 

(675) 
Sec.  1191.  Any  person  who,  at  the  request  of  the  reputed  owner  of  any  lot 
in  any  incorporated  city  or  town,  grades,  fills  in,  or  otherwise  improves,  the 
same,  or  the  street  or  sidewalk  in  front  of  or  adjoining  the  same,  or  constructs 
any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said  sidewalk,  or  makes  any 
improvements  in  connection  therewith,  has  a  lien  upon  such  lot  for  his  work 
done  and  materials  furnished.  [Amendment  approved  March  15,  1887;  Stats. 
1887,152.     In  effect  March  15,  1887.] 

(678) 
Sec.  1196.  Whenever  materials  shall  have  been  furnished  for  use  in  the 
construction,  alteration  or  repair,  of  any  building  or  other  improvement,  such 
materials  shall  not  be  subject  to  attachment,  execution,  or  other  legal  process, 
to  enforce  any  debt  due  by  the  purchaser  of  such  materials,  except  a  debt  due 
for  the  purchase  money  thereof,  so  long  as  in  good  faith  the  same  are  about 
to  be  applied  to  the  construction,  alteration,  or  repair  of  such  building,  mining 
claim,  or  other  improvement.  [Amendment  approved  March  30,  1874;  Amend- 
ments 1873.74,  412.     In  effect  May  29,  1874,] 

(680) 
Sec.  1203.  Kvury  contract  required  to  be  filed  under  the  provisions  of  this 
chapter  shall  be  accompanied  by  a  good  and  sufficient  bond  in  an  amount 
equal  to  at  least  twenty-five  per  cent  of  the  contract  price,  which  said  bond 
shall  be  filed  at  the  same  time  and  in  the  same  manner  as  herein  provided  for 
the  filing  of  such  contract  or  memorandum  thereof.  Said  bond  shall,  by  its 
terms,  be  made  to  inure  to  the  benefit  of  any  and  all  persons  who  perform 
labor  for  or  furnish  materials  to  the  contractor  or  any  person  acting  for 
him  or  by  his  authority;  and  any  such  person  shall  have  an  action  to  recover 
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upon  said  bond,  against  the  principal  and  sureties,  or  either  of  them,  for  the 
value  of  such  labor  or  materials,  or  both,  not  exceeding  the  amount  of  the 
bond;  but  such  action  shall  not  affect  his  lien  nor  any  action  to  foreclose  the 
same,  except  that  there  shall  be  but  one  satisfaction  of  his  claim,  with  costs 
and  counsel  fees.  Any  failure  to  comply  with  the  provision  of  this  section 
shall  render  the  owner  and  contractor  jointly  and  severally  liable  in  damages 
to  any  and  all  materialmen,  laborers,  and  subcontractors  entitled  to  liens  upon 
the  property  affected  by  said  contract.  [New  section  added  March  23,  1893; 
Stats.  1893,  202.] 

(681) 
Sec.  1204.  In  all  assignments  of  property  made  by  any  person  to  trustees 
or  assignees,  on  account  of  the  inability  of  the  person,  at  the  time  of  the  as- 
signment, to  pay  his  debts,  or  in  proceedings  in  insolvency,  the  wages  and 
salaries  of  the  miners,  mechanics,  salesmen,  servants,  clerks,  laborers  em- 
ployed by  such  person  or  any  other  person,  who  renders  services  or  performs 
work  to  the  amount  of  one  hundred  dollars  each,  and  for  services  rendered 
within  sixty  days  previously,  are  preferred  claims,  and  must  be  paid  by  such 
trustees  or  assignees  before  any  other  creditor  or  creditors  of  the  assignor, 
[Amendment  approved  March  9,  1893;  Stats.  1893,  .97.] 

(681) 
Sec.  1205.  In  case  of  the  death  of  any  employer,  the  wages  of  each  miner, 
mechanic,  salesman,  clerk,  servant,  laborer,  or  any  other  person  who  renders 
services,  or  performs  work  for  services  rendered  within  the  sixty  days  next 
preceding  the  death  of  the  employer,  not  exceeding  one  hundred  dollars,  rank 
in  priority  next  after  the  funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate,  and  the  allowance  to 
the  widow  and  infant  children  and  must  be  paid  before  other  claims  against 
the  estate  of  the  deceased  person.  [Amendment  approved  March  9,  1893; 
Stats.  1893,  97.J 

(681) 
Sec.  1206.  In  cases  of  executions,  attachments,  and  writs  of  a  similar  nature, 
issued  against  any  person,  except  for  claims  for  labor  done,  any  miners, 
mechanics,  salesmen,  servants,  clerks  and  laborers,  or  any  other  person  who 
renders  services  or  performs  work,  who  have  claims  against  the  defendant  for 
labor  done  or  work  performed,  may  give  notice  of  their  claims,  and  the  amount 
thereof,  sworn  to  by  the  person  making  the  claim,  to  the  creditor  and  the 
officer  executing  either  of  such  writs,  at  any  time  before  the  actual  sale  of 
property  levied  on,  or,  in  the  event  of  a  levy  upon  money,  at  any  time  before 
the  transfer  of  such  money  under  execution  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such  person,  out  of  the 
proceeds  of  the  sale,  or  in  the  event  of  a  levy  on  money,  out  of  such  money, 
the  amount  each  is  entitled  to  receive  for  services  rendered  within  the  sixtv 
days  next  preceding  the  levy  of  the  writ,  not  exceeding  one  hundred  dollars. 
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If  any  or  all  of  the  claims  so  presented  and  claiming  preference  under  this 
section  are  disputed  by  either  the  debtor  or  a  creditor,  the  person  presenting 
the  same  must  commence  an  action  within  ten  days  for  the  recovery  thereof, 
and  must  prosecute  his  action  with  due  diligence,  or  be  forever  barred  from 
any  claim  or  priority  of  payment  thereof;  and  the  oflRcer  shall  retain  possession 
of  so  much  of  the  proceeds  of  the  sale  or  money  as  may  be  necessary  to  satisfy 
such  claim  until  the  determination  of  such  action;  and  in  case  judgment  be 
had  for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs  taxable  therein 
shall  likewise  be  a  preferred  claim  with  the  same  rank  as  the  original  claim. 
[Amendment  approved  March  9,  1893;  Stats.  1893,  87.] 


(681) 
Sec.  1207.  The  del)tor  or  creditor  intending  to  dispute  a  claim  presented 
under  the  provisions  of  the  last  section  shall,  within  ten  days  after  receiving 
notice  of  such  claim,  serve  upon  the  claimant  and  the  officer  executing  the 
writ  a  statement  in  writing,  verified  by  the  oath  of  the  debtor  or  the  person 
disputing  such  claim,  setting  forth  that  no  part  of  said  claim,  or  not  exceeding 
a  sum  specified,  is  justly  due  from  the  debtor  to  the  claimant  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of  the  writ.  If  the 
claimant  bring  suit  on  a  claim  which  is  disputed  in  part  only  and  fail  to 
recover  a  sum  exceeding  that  which  was  admitted  to  be  due,  he  shall  not  recover 
costs,  but  costs  shall  be  adjudged  against  him.  [New  section  approved  IMarch 
7,  1883;  Stats.  1883,  47.     In  effect  March  7,  1883.] 


(682) 
Sec.  1208.     Commissioners'  Amendment  unconstitutional. 


(682) 
Sec.  1209.     The  following  acts  or  omissions  in  respect  to  a  court  of  justice, 
or  proceedings  therein,  are  contempts  of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  the  court,  tending  to  interruf)t  the  due  course  of  a  trial  or  other  judi- 
cial proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  violation  of  duty  by  an 
attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person,  appointed  or  elected 
to  perform  a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by  a  party  to 
an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order  or  process  of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court,  and  acting  as  such, 
without  authoritv; 

7.  Rescuing  any  person  or  property,  in  the  custody  of  an  officer,  by  virtue 
of  an  order  or  process  of  such  court; 
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8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  calendar 
for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of  at 
court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve  as 
such,  or  improperly  conversing  with  a  party  to  an  action,  to  be  tried  at  such 
court,  or  with  any  other  person^  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person  in  respect  to  it,  with- 
out immediately  disclosing  the  same  to  the  court; 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer,  of  the  lawful 
judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an  action 
or  special  proceeding  contrary  to  law,  after  such  action  or  special  proceeding 
is  removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate,  or  officer. 
Disobedience  of  the  lawful  orders  or  process  of  a  judicial  officer  is  also  a  con- 
tempt of  the  authority  of  such  officer.  But  no  speech  or  publication  reflecting 
upon  or  concerning  any  court  or  any  officer  thereof  shall  be  treated  or  punished 
as  a  contempt  of  such  court,  unless  made  in  the  immediate  presence  of  such 
conrt  while  in  session,  and  in  such  a  manner  as  to  actuallv  interfere  with  its 
proceedings.  [Amendment  approved  February  17,  1891;  Stats.  1891,  6.  In 
effect  immediately.] 


(685) 
Sec.  1210.  Every  person  dispossessed  or  ejected  from  or  out  of  any  real  prop- 
erty by  the  judgment  or  process  of  any  court  of  competent  jurisdiction,  and 
who,  not  having  right  so  to  do,  re-enters  into  or  upon  or  takes  possession  of 
any  such  real  property,  or  induces  or  procures  any  person  not  having  right  so 
to  do,  or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered  or  from  which  such  process  issued.  Upon  a  con- 
viction for  such  contempt  the  court  must  immediately  issue  an  alias  process,  di- 
rected to  the  proper  officer,  and  requiring  him  to  restore  such  possession  to  the 
party  entitled  under  the  original  judgment  or  process  (or  to  his  lessor  or  to 
his  grantor),  and  no  appeal  from  the  order  directing  the  issuance  of  an  alias 
writ  of  possession  shall  stay  the  execution  thereof,  unless  a  written  undertaking 
be  executed  on  the  part  of  the  appellant,  with  two  or  more  sureties,  to  the  effect 
that  he  will  not  commit  or  suffer  to  be  committed  any  waste  therein,  and  if  the 
order  be  affirmed  or  the  appeal  dismissed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  propert}^  from  the  time  of  his  unlawful  re-entry  until  the 
delivery  of  the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  exceed- 
ing a  sum  to  be  fixed  by  the  judge  of  the  court  by  which  the  order  for  the  alias 
writ  was  made,  and  which  must  be  specified  in  the  undertaking.  [Amendment 
approved  March  23,  1893 ;  Stats.  1893,  281.     In  effect  immediately.] 
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(687) 
Sec.  1217.  When  the  person  arrested  has  been  brought  up  or  appeared,  the 
court  or  judge,  must  proceed  to  investigate  the  charge  and  must  hear  any  an- 
swer which  the  person  arrested  may  make  to  the  same,  and  may  examine  wit- 
nesses for  or  against  him,  for  which  an  adjournment  may  be  had  from  time  to 
time,  if  necessary. 

(688) 
Sec.  1218.  TJpon  the  answer  and  evidence  taken  the  court  or  judge  must 
determine  whether  the  person  proceeded  against  is  guilty  of  the  contempt  charged, 
and  if  it  be  adj\idged  that  he  is  guilty  of  the  contempt,  a  fine  may  be  imposed 
on  him  not  exceeding  five  hundred  dollars,  or  he  may  be  imprisoned  not  exceed- 
ing five  days,  or  both. 

(691) 
Sec.  1228.     The  application  must  be  in  writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  purpose, 
the  dissolution  of  the  corporation,  was  resolved  upon  by  a  two-thirds  vote  of  all 
the  stockholders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation  have  been  satisfied 
and  discharged. 

(691) 
Sec.  1230.  If  the  court  is  satisfied  that  the  application  is  in  conformity  with 
this  title,  the  judge  thereof  must  order  it  to  be  filed  with  the  clerk,  and  that 
the  clerk  give  not  less  than  thirty  nor  more  than  fifty  days^  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in  the  county;  and  if 
there  are  none  such,  then  by  advertisements  posted  up  in  three  of  the  principal 
public  places  in  the  county.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  109.     In  effect  April  16,  1880.] 

(691) 
Sec.  1234.  If  the  applicant  be  a  savings  and  loan  association,  or  engaged  in 
the  business  of  receiving  money  on  deposit,  and  there  be  any  unclaimed  deposit 
or  dividend  in  its  hands  belonging  to  a  person  whose  whereabouts  are  unknown 
to  the  trustees,  directors,  or  other  officers  presenting  the  application,  the  ap- 
plication shall  set  forth  the  name  of  the  person  making  such  deposit  or  en- 
titled to  such  dividend,  the  time  when  such  deposit  was  made  or  dividend  de- 
clared, the  residence,  if  known,  of  such  person  at  the  time  of  such  deposit,  the 
amount  of  such  deposit  or  dividend,  and  the  fact  that  the  whereabouts  of  such 
person  are  known.  The  same  facts  shall  be  stated  in  the  notice  of  the  ap- 
plication given  by  the  clerk.  If,  at  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  shall  file  a  claim  to  such  deposit  or  dividend,  the  court 
shall,  at  the  hearing  and  upon  five  days'  notice  to  him,  hear  and  determine  his 
claim,  and,  if  such  claim  be  established,  order  such  money  to  be  paid  to  him. 
All  such  deposits  or  dividends  not  so  claimed,  or  as  to  which  no  claim  shall  be 
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established,  shall,  upon  order  of  the  court,  be  paid  into  the  state  treasury,  accom- 
panied with  a  copy  of  the  order,  which  shall  set  forth  the  facts  hereinbefore  re- 
quired to  be  stated  concerning  such  deposits  or  dividends;  and,  upon  production 
of  the  treasurer's  receipt  for  such  payment,  the  court  may  proceed  to  declare 
the  corporation  dissolved  as  in  other  cases.  All  unclaimed  deposits  and  dividends 
so  paid  into  the  state  treasury  shall  be  received,  invested,  accounted  for,  and 
paid  out,  in  the  same  manner  and  by  the  same  officers  as  is  provided  by  law  in 
the  case  of  escheated  estates  and  in  section  twelve  hundred  and  seventv-two  of 
this  code.     [New  section  approved  February  25,  1897;  Stats.  1897,  c.  35.] 


(708) 
Sec.  1255.     Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned 
between  the  parties  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court. 


(709) 
Sec.  1257.  The  provisions  of  part  two  of  this  code,  relative  to  new  trials  and 
appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
title,  apply  to  the  proceedings  mentioned  in  this  title;  provided,  that  upon  the 
payment  of  the  sum  of  money  assessed,  and  upon  the  execution  of  the  bond  to 
build  the  fences  and  cattle-guards,  a©  provided  in  section  twelve  hundred  and 
fifty-one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve,  and  hold  posses- 
sion of  the  property  sought  to  be  condemned,  if  not  already  in  possession,  or 
shall  have  been  let  into  the  possession  and  use  thereof,  as  provided  in  section 
twelve  hundred  and  fifty-four,  and  devote  the  same  to  the  public  use  in  ques- 
tion; and  no  motion  for  a  new  trial  or  appeal  shall,  after  such  payment  and 
filing  of  such  bond  as  aforesaid,  in  any  manner  retard  the  contemplated  im- 
provement. Any  money  which  shall  have  been  deposited,  as  provided  in  section 
twelve  hundred  and  fifty-four,  may  be  applied  to  the  payment  of  the  money  as- 
sessed, and  the  remainder,  if  any  there  be,  shall  be  returned  to  the  plaintiff. 
[Approved  March  27,  1897 ;  Stats.  1897,  c.  127.     In  effect  immediately.] 

(710) 
Sec.  1269.  WTien  the  attorney  general  is  informed  that  any  real  estate  has 
escheated  to  this  state,  he  must  file  an  information  in  behalf  of  the  state  in 
the  superior  court  of  the  county  in  which  such  estate,  or  any  part  thereof,  is 
situated,  setting  forth  a  description  of  the  estate,  the  name  of  the  person  last 
seised,  the  name  of  the  occupant  and  person  claiming  such  estate,  if  known, 
and  the  facts  and  circumstances  in  consequence  of  which  the  estate  is  claimed 
to  have  escheated,  with  an  allegation  that,  by  reason  thereof,  the  state  of 
California  has  right  by  law  to  such  estate.  T^pon  such  information,  a  sum- 
mons must  issue  to  such  person,  requiring  him  to  appear  and  answer  the  in- 
formation within  the  time  allowed  by  law  in  civil  actions;  and  the  court  must 
make  an  order  setting  forth  briefly  the  contents  of  the  information,  and  re- 
quiring all  persons  interested  in  the  estate  to  appear  and  show  cause,  if  any 
they  have,  within  forty  days  from  the  date  of  the  order,  why  the  same  should 
not  vest  in  this  state;  which  order  must  be  published  for  at  least  one  month 
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from  the  date  thereof,  in  a  newspaper  published  in  the  county,  if  one  be  pub- 
lished therein,  and  in  case  no  newspaper  is  published  in  the  county,  in  some 
other  newspaper  in  this  state.  [Amendment  approved  April  16,  1880 ;  Amend- 
ments 1880,  p.  110.     In  eflEect  April  16,  1880.] 

(710) 
Sec.  1270.  The  court,  upon  the  information  being  filed,  and  upon  the  ap- 
plication of  the  attorney  general,  either  before  or  after  answer,  upon  notice  to 
the  party  claiming  such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  receive  the  rents  and  profits 
of  the  same  until  the  title  to  such  real  estate  is  finally  settled. 

(711) 
Sec.  1271.  All  persons  named  in  the  information  may  appear  and  answer^ 
and  may  traverse  or  deny  the  facts  stated  in  the  information,  the  title  of  the 
state  to  lands  and  tenements  therein  mentioned,  at  anv  time  before  the  time 
for  answering  expires,  and  any  other  persons  claiming  an  interest  in  such  estate- 
may  appear  and  be  made  a  defendant,  and  by  motion  for  that  purpose  in  open 
court  within  the  time  allowed  for  answering;  and  if  no  person  appears  and  an- 
swers within  the  time,  then  judgment  nmst  be  rendered,  that  the  state  be  seised 
of  the  lands  and  tenements  in  such  information  claimed.  But  if  any  person  ap- 
pear and  deny  the  title  set  up  by  the  state,  or  traverse  any  material  fact  set 
forth  in  the  information,  the  issue  of  fact  must  be  tried  as  issues  of  facts 
are  tried  in  civil  actions.  If,  after  the  issues  are  tried,  it  appears  from  the 
facts  found  or  admitted  that  the  state  has  good  title  to  the  land  and  tenements 
in  the  information  mentioned,  or  any  part  thereof,  judgment  must  be  rendered 
that  the  state  be  seised  thereof,  and  recover  costs  of  sxiit  against  the  defendants^ 
In  any  judgment  rendered,  or  that  has  heretofore  been  rendered  by  any  court 
of  competent  jurisdiction,  escheating  real  property  to  the  state,  on  motion  of 
the  attorney  general,  the  court  shall  make  an  order  that  said  real  property 
l)e  sold  by  the  sheriff  of  the  county  where  the  same  is  situate,  at  public  sale,  for 
gold  coin,  after  giving  such  notice  of  the  time  and  place  of  sale  as  may  be 
prescribed  by  the  court  in  the  said  order ;  that  the  sheriff  shall,  within  five  days 
after  such  sale,  make  a  report  thereof  to  the  court,  and  upon  the  hearing  of  said 
report,  the  court  may  examine  the  said  report  and  witnesses  in  relation  to  the 
same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportionate  to 
the  value,  and  if  it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per  cent^ 
exclusive  of  the  expense  of  a  new  sale,  may  be  obtained,  the  court  may  vacate 
the  sale,  and  direct  another  sale  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken  place.  If  an 
offer  of  ten  ])er  cent  more  in  amount  than  that  named  in  the  report  be  made 
to  the  court  in  writing,  by  a  responsible  person,  the  court  may,  in  its  discre- 
tion, accept  such  offer,  and  confirm  the  sale  to  such  person,  or  order  a  new  sale. 
If  it  appears  to  the  court  that  the  sale  was  legally  made,-  and  fairly  conducted^ 
and  that  the  sum  bid  is  not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum  than  ten  per  cent,  exclusive  of  the  expense  of  a  new 
sale,  cannot  be  obtained,  or  if  the  increased  bid  above  mentioned  be  made  and 
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accepted  by  the  court,  the  court  must  make  an  order  confirming  the  sale,  and 
directing  the  sheriff,  in  the  name  of  the  state,  to  execute  to  purchaser  or  pur- 
chasers a  conveyance  of  said  property  sold;  and  said  conveyance  shall  vest  in 
the  purchaser  or  purchasers  all  the  right  and  title  of  the  state  therein,  and  the 
sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said  proceedings 
incurred  on  behalf  of  the  state,  including  the  expenses  of  making  such  sale,  and 
also  an  attorney's  fee,  if  additional  counsel  was  employed  in  said  proceedings, 
to  be  fixed  by  the  court,  not  exceeding  ten  per  cent  on  the  amount  of  such  sale, 
and  the  residue  thereof  shall  be  paid  by  said  sheriff  into  the  state  treasury. 
[Amendment  approved  March  2,  1881;  Stats.  1881,  p.  11.  In  effect  March  2, 
1881.] 

(711) 
Sec.  1272.  Within  twenty  3'ears  after  judgment  in  any  proceeding  had  un- 
der this  title,  a  person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition 
in  the  superior  court  of  the  county  of  Sacramento,  showing  his  claim  or  right  to 
the  property,  or  the  proceeds  thereof.  A  copy  of  such  petition  must  be  served 
on  the  attorney  general  at  least  twenty  days  before  the  hearing  of  the  petition, 
who  must  answer  the  same;  and  the  court  thereupon  must  try  the  issue  as 
issues  are  tried  in  civil  actions,  and  if  it  be  determined  that  such  person  is  en- 
titled to  the  property,  or  the  proceeds  thereof,  it  must  order  the  property,  if 
it  has  not  been  sold,  to  be  delivered  to  him,  or  if  it  has  been  sold  and  the  pro- 
ceeds paid  into  the  state  treasury,  then  it  must  order  the  controller  to  draw 
his  warrant  on  the  treasury  for  the  payment  of  the  same,  but  without  interest 
or  cost  to  the  state,  a  copy  of  which  order,  under  the  seal  of  the  court,  shall  be  a 
suflBcient  voucher  for  drawing  such  warrant.  All  persons  who  fail  to  appear 
and  file  their  petitions  within  the  time  limited  are  forever  barred ;  saving,  how- 
ever, to  infants,  married  women,  and  persons  of  unsound  mind,  or  persons  be- 
yond the  limits  of  the  United  States,  the  right  to  appear  and  file  their  petitions 
at  any  time  within  the  time  limited,  or  five  years  after  their  respective  dis- 
abilities cease.  [Amendment  approved  April  16,  1880;  Amendments  1880,  p. 
110.     In  effect  April  16,  1880.] 

(712) 
Sec.  1276.  All  applications  for  change  of  names  must  be  made  to  the  su- 
perior court  of  the  county  where  the  person  whose  name  is  proposed  to  be 
changed  resides,  by  petition,  signed  by  such  person ;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of  eighteen  years,  if  a  fe- 
male, by  one  of  the  parents,  if  living,  or  if  both  be  dead,  then  by  the  guardian ; 
and  if  there  be  no  guardian,  then  by  some  near  relative  or  friend.  The  peti- 
tion must  specify  the  place  of  birth  and  residence  of  such  person,  his  or  her 
present  name,  the  name  proposed,  and  the  reason  for  such  change  of  name;  and 
must,  if  the  father  of  such  person  be  not  living,  name,  as  far  as  known  to  the 
petitioner,  the  near  relatives  of  such  person,  and  their  place  of  residence.  Any 
religious,  benevolent,  literary,  scientific,  or  other  corporation,  or  any  corporation 
bearing  or  having  for  its  name,  or  using  or  being  known  by  the  name  of, 
anv  benevolent  or  charitable  order  or  society,  may,  by  petition,  apply  to  the 
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superior  court  of  the  county  in  which  its  articles  of  incorporation  were  originally 
filed,  or  in  which  the  property  of  such  incorporation  is  situated,  for  a  change  of 
its  corporate  name.  Such  petition  must  be  signed  by  a  majority  of  the  directors 
or  trustees  of  the  corporation,  and  must  specify  the  date  of  the  formation  of 
the  corporation,  its  present  name,  the  name  proposed,  and  the  reason  for  such 
change  of  name.  "Upon  filing  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  shall  be  had,  as  upon  applications  for  changes  of  names  of 
natural  persons,  and  no  banking  corporation  hereafter  organized  shall  adopt 
or  use  the  name  of  any  friendly  association.  [Amendment  approved  March  12, 
1885;  Stats.  188.5,  p.  112.     In  eflfect  March  12,  1885.] 


(713) 
Sec.  1277.  A  copy  of  such  petition  must  be  published  for  four  successive 
weeks,  in  some  newspaper  printed  in  the  county,  if  a  newspaper  be  printed  there- 
in, but  if  no  newspaper  be  printed  in  the  county,  a  copy  of  such  petition  must 
be  posted  at  three  of  the  most  public  places  in  the  county  for  a  like  period,  and 
proofs  must  be  made  of  such  publication  before  the  petition  can  be  considered. 


(721) 
Sec.  1300.     A  petition  for  the  probate  of  a  will  must  show : 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces  his 
right  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and  devisees  of  the  decedent, 
so  far  as  known  to  the  petitioner; 

4.  The  probable  value  and  character  of  the  property  of  the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional  facts  actually  exist- 
ing, shall  make  void  the  probate  of  a  will.  [Amendment  approved  March  24, 
1874;  Amendments  1873-74,  p.  366.     In  effect  July  1,  1874.] 


(722) 
Sec.  1304.  Copies  of  the  notice  of  the  time  appointed  for  the  probate  of  the 
will  must  be  addressed  to  the  heirs  of  the  testator  resident  in  the  state,  at  their 
places  of  residence,  if  known  to  the  petitioner,  and  deposited  in  the  postoffice, 
witli  the  postage  thereon  prepaid,  at  least  ten  days  before  the  hearing.  If  their 
places  of  residence  be  not  known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  postoffice  at  the  county  seat  of  the  county  where  the 
proceed mgs  are  pending.  A  copy  of  the  same  notice  must  in  like  manner  be 
mailed  to  the  person  named  as  executor,  if  he  be  not  the  petitioner;  also,  to  any 
person  named  as  coexecutor  not  petitioning,  if  their  places  of  residence  be  known. 
Proof  of  mailing  the  copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days  before  the  day  of  hearing 
is  equivalent  to  mailing.  [Amendment  approved  March  24,  1874;  Amena- 
ments  1873-74,  p.  357.     In  effect  July  1,  1874.] 
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(723) 
Sec.  1306.  At  the  time  appointed  for  the  hearing,  or  the  time  to  which  the 
hearing  may  have  been  postponed,  the  court,  unless  the  parties  appear,  must  re- 
quire proof  that  the  notice  has  been  given,  which  being  made,  the  court  must 
hear  testimony  in  proof  of  the  will.  [Amendment  approved  March  24,  1874; 
Amendments  1873-74,  p.  357.     In  effect  July  1,  1874.] 

(723) 
Sec.  1307.  Any  person  interested  may  appear  and  contest  the  will.  De- 
visees, legatees,  or  heirs  of  an  estate  may  contest  the  will  through  their  guardians, 
or  attorneys  appointed  by  themselves  or  by  the  court  for  that  purpose ;  but  a  con- 
test  made  by  an  attorney  appointed  by  the  court  does. not  bar  a  contest  after 
probate  by  the  party  so  represented,  if  commenced  within  the  time  provided 
in  article  four  of  this  chapter;  nor  does  the  nonappointment  of  an  attorney  by 
the  court  of  itself  invalidate  the  probate  of  a  will.  [Amendment  approved 
March  24,  1874;  Amendments  1873-74,  p.  357.     In  effect  July  1,  1874.] 

(724) 
Sec.  1308.     If  no  person  appears  to  contest  the  probate  of  a  will,  the  court 
may  admit  it  to  probate  on  the  testimony  of  one  of  the  subscribing  witnesses 
only,  if  he  testifies  that  the  will  was  executed  in  all  particulars  as  required  by 
law,  and  that  the  testator  was  of  sound  mind  at  the  time  of  its  execution. 


(724) 
Sec.  1310.     Commissioners'  Amendment  unconstitutional. 


(724) 
Sec.  1311.     Commissioners'  Amendment  unconstitutional. 


(724) 
Sec.  1312.  If  anyone  appears  to  contest  the  will,  he  must  file  written  grounds 
of  opposition  to  the  probate  thereof,  and  serve  a  copy  on  the  petitioner  and  other 
residents  of  the  county  interested  in  the  estate,  any  one  or  more  of  whom  may 
demur  thereto  upon  any  of  the  grounds  of  demurrer  provided  for  in  part  two, 
title  six,  chapter  three,  of  this  code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time,  not  exceeding  ten  days,  within  which 
to  amend  his  written  opposition.  If  the  demurrer  is  overruled,  the  petitioner 
and  others  interested  may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing  or  otherwise  obviating  or  avoiding  the  objections.  Any  issues  of  fact 
thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will  from 
duress,  menace,  fraud,  or  undue  influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or  sub- 
scribing witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will — 
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Must,  on  request  of  either  party  in  writing,  (filed  three  days  prior  to  the 
day  set  for  the  hearing),  be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court 
must  try  and  determine  the  issues  joined.  On  the  trial,  the  contestant  is  plaintiff 
and  the  petitioner  is  defendant. 

(724) 
Sec.  1313.  When  a  jury  is  demanded,  the  superior  court  must  impanel  a  jury 
to  try  the  case,  in  the  manner  provided  for  impaneling  trial  juries  in  courts 
of  record ;  and  the  trial  must  be  conducted  in  accordance  with  the  provisions  of 
part  two,  title  eight,  chapter  four,  of  this  code.  A  trial  by  the  court  must  be 
conducted  as  provided  in  part  two,  title  eight,  chapter  five,  of  this  code. 
[Amendment  approved  April  16,  1880;  Amendments  1880,  p.  78.  In  effect 
April  16,  1880.] 


(725) 
Sec.  1314.  The  jury,  after  hearing  the  case,  must  return  a  special  verdict 
upon  the  issues  submitted  to  them  by  the  court;  upon  which  the  judgment  of 
the  court  must  be  rendered,  either  admitting  the  will  to  probate  or  rejecting 
it  In  either  case,  the  proofs  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  is  admitted  to  probate,  the  judgment,  will,  and  proofs  must 
be  recorded. 


(726) 
Sec.  1315.  If  the  will  is  contested,  all  the  subscribing  witnesses  who  are 
present  in  the  county,  and  who  are  of  sound  mind,  must  be  produced  and  ex- 
amined, and  the  death,  absence,  or  insanity  of  any  of  them  must  be  satisfactorily 
shown  to  the  court.  If  none  of  the  subscribing  witnesses  reside  in  the  county 
at  the  time  appointed  for  proving  the  will,  the  court  may  admit  the  testimony 
of  other  witnesses  to  prove  the  sanity  of  the  testator  and  the  execution  of  the 
will;  and  as  evidence  of  the  execution  it  may  admit  proof  of  the  handwriting 
of  the  testator  and  of  the  subscribing  witnesses,  or  any  of  them. 

(727) 
Sec.  1316.     The  testimony  of  each  witness,  reduced  to  writing  and  signed 
by  him,  shall  be  good  evidence  in  any  subsequent  contests  concerning  the  valid- 
ity of  the  will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or 
has  permanently  removed  from  this  state. 

(727) 
Sec.  1317.  If  the  court  is  satisfied,  upon  the  proof  taken,  or  from  the  facts 
found  by  the  jury,  that  the  will  was  duly  executed,  and  that  the  testator  at  the 
time  of  its  execution  was  of  sound  and  disposing  mind,  and  not  acting  under 
duress,  menace,  fraud,  or  undue  influence,  a  certificate  of  the  proof  and  the  facts 
found,  signed  by  the  judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.  [Amendment  approved  April  15,  1880;  Amendments  1880, 
p.  78.     In  effect  April  16,  1880.] 
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(727) 
Sec.  1318.  The  will,  and  a  certificate  of  the  proof  thereof,  must  be  filed 
and  recorded  by  the  clerk,  and  the  same,  when  so  filed  and  recorded,  shall  con- 
stitute part  of  the  record  in  the  cause  or  proceeding.  All  testimony  shall  be 
filed  by  the  clerk.  [Amendment  approved  April  15,  1880;  Amendments  1880, 
p.  61.     In  effect  April  15,  1880.1 

(728) 
Sec.  1323.  When  a  copy  of  the  will  and  the  probate  thereof,  duly  authenti- 
cated, shall  be  produced  by  the  executor,  or  by  any  other  person  interested  in 
the  will,  with  a  petition  for  letters,  the  same  must  be  filed,  and  the  court  or 
judge  must  appoint  a  time  for  the  hearing;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  probate  of  a  will. 

(729) 
Sec.  1327.  When  a  will  has  been  admitted  to  probate,  any  person  interested 
may,  at  any  time  within  one  year  after  such  probate,  contest  the  same  or  the 
validity  of  the  will.  For  that  purpose  he  must  file  in  the  court  in  which  the  will 
was  proved,  a  petition  in  writing,  containing  his  allegations  against  the  validity 
of  the  will  or  against  the  sufficiency  of  the  proof,  and  praying  that  the  probate 
may  be  revoked. 


(729) 
Sec.  1328.  Upon  filing  the  petition,  a  citation  must  be  issued  to  the  executors 
of  the  will,  or  to  the  administrators  with  the  will  annexed,  and  to  all  the  legatees 
and  devisees  mentioned  in  the  will,  and  heirs  residing  in  the  state,  so  far  as 
known  to  the  petitioner;  or  to  their  guardians,  if  any  of  them  are  minors;  or 
to  their  personal  representatives,  if  any  of  them  are  dead ;  requiring  them  to  ap- 
pear before  the  court  on  some  day  of  a  regular  term,  therein  specified,  to  show 
cause  why  the  probate  of  the  will  should  not  be  revoked.  [Amendment  approved 
March  24,  1874;  Amendments  1873-74,  p.  358.     In  effect  July  1,  1874.] 

(730) 
Sec.  1329.     At  the  time  appointed  for  showing  cause,  or  at  any  time  to  which 
the  hearing  is  postponed,  personal  service  of  the  citations  having  been  made 
upon  any  persons  named  therein,  the  court  must  proceed  to  try  the  issues  of  fact 
joined  in  the  same  manner  as  an  original  contest  of  a  will. 


(730) 
Sec.  1330.  In  all  cases  of  petitions  to  revoke  the  probate  of  a  will,  wherein 
the  original  probate  was  granted  without  a  contest,  on  written  demand  of  either 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury  must  be  had  as  in 
cases  of  the  contest  of  an  original  petition  to  admit  a  will  to  probate.  If,  upon 
hearing  the  proofs  of  the  parties,  the  jury  shall  find,^or  if  no  jury  is  had,  the  , 
court  shall  decide,  that  the  will  is  for  any  reason  invalid,  or  that  it  is  not  suffi- 
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ciently  proved  to  be  the  last  will  of  the  testator,  the  probate  must  be  annulled  and 
revoked. 

(731) 
Sec.  1339.  No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the  death  of  the  testator, 
or  is  shown  to  have  been  fraudulently  destroj^ed  in  the  lifetime  of  the  testator, 
nor  unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least  two  credi- 
ble witnesses. 


(734) 
Sec.  1349.     The  court  admitting  a  will  to  probate,  after  the  same  is  proved 
and  allowed,  must  issue  letters  thereon  to  the  persons  named  therein  as  executors 
who  are  competent  to  discharge  the  trust,  who  must  appear  and  qualify,  unless 
objection  is  made  as  provided  in  section  thirteen  hundred  and  fifty-one. 

(734) 
Sec.  1360.     No  person  is  competent  to  serve  as  executor  who,  at  the  time 
the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  or  renounce,  or  fail 
to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  administration,  with  the 
will  annexed,  must  be  issued  as  designated  and  provided  for  the  grant  of  let- 
ters in  cases  of  intestacy.  [Amendment  approved  April  1,  1878;  Amendments 
1877-78,  p.  111.     In  effect  sixty  days  after  passage.] 

(735) 
Sec.  1351.  Any  person  interested  in  a  will  may  file  objections  in  writing, 
to  granting  letters  testamentary  to  the  persons  named  as  executors,  or  any 
of  them,  and  the  objections  must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  administration  with  the 
will  annexed. 

• 

(736) 
Sec.  135G.     Administrators  with  the  will  annexed  have  the  same  authority 
over  the  estates  which  executors  named  in  the  will  would  have,  and  their  acts 
are  as  effectual  for  all  purposes.     Their  letters  must  be  signed  by  the  clerk  of 
the  court,  and  bear  the  seal  thereof. 

(739) 
Sec.  1366.     Of  several  persons  claiming  and  equally  entitled  to  administer, 
males  must  be  preferred  to  females,  and  relatives  of  the  whole  to  those  of  the 
half  blood. 
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(739) 
Sec.  1367.     When  there  are  several  persons  equally  entitled  to  the  administra- 
tion, the  court  may  grant  letters  to  one  or  more  of  them ;  and  when  a  creditor  is 
claiming  letters,  the  court  may,  in  its  discretion,  at  the  request  of  another  cred- 
itor, grant  letters  to  any  other  person  legally  competent. 

(740) 
Sec.  1368.  If  any  pe'rson  entitled  to  administration  is  a  minor  or  an  in- 
competent person,  letters  must  be  granted  to  his  or  her  guardian,  or  any  other 
person  entitled  to  letters  of  administration,  in  the  discretion  of  the  court. 
[Amendment  approved  February  27,  1893;  Stats.  1893,  p.  52.  In  effect  im- 
mediately.] 

(741) 
Sec.  1371.  Petitions  for  letters  of  administration  must  be  in  writing,  signed 
by  the  applicant  or  his  counsel,  and  filed  with  the  clerk  of  the  court,  stating 
the  facts  essential  to  give  the  court  jurisdiction  of  the  case,  and  when  known 
to  the  applicant,  he  must  state  the  names,  ages,  and  residence  of  the  heirs  of 
the  decedent,  and  the  value  and  character  of  the  property.  If  the  jurisdictional 
facts  existed,  but  are  not  fully  set  forth  in  the  petition,  and  are  afterward  proved 
in  the  course  of  administration,  the  decree  or  order  of  administration  and  sub- 
sequent proceedings  are  not  void  on  account  of  such  want  of  jurisdictional  aver- 
ments. 


(742) 
Sec.  1375.     On  the  hearing,  it  being  first  proved  that  notice  has  been  given 
as  herein  required,  the  court  must  hear  the  allegations  and  proofs  of  the  par- 
ties, and  order  the  issuing  of  letters  of  administration  to  the  party  best  en- 
titled thereto. 


(743) 
Sec.  1379.  Administration  may  be  granted  to  one  or  more  competent  per- 
sons, although  not  otherwise  entitled  to  the  same,  at  the  written  request  of  the 
person  entitled,  filed  in  the  court.  When  the  person  entitled  is  a  nonresident 
of  the  state,  affidavits,  taken  ex  parte  before  any  oflficer  authorized  by  the  laws 
of  this  state  to  take  acknowledgments  and  administer  oaths  out  of  this  state,. 
may  be  received  as  prima  facie  evidence  of  the  identity  of  the  party,  if  free  from 
suspicion,  and  the  fact  is  established  to  the  satisfaction  of  the  court.  [Amend- 
ment approved  April  16,  1880;  Amendments  1880,  p.  113.  In  effect  April  16,. 
1880.] 

(743) 

Sec.  1383.     When  letters  of  administration  have  lx»on  granted  to  any  other 

person  than  the  surviving  husband  or  wife,  child,  father,  mother,  brother,  or 

sister  of  the  intestate,  any  one  of  them  who  is  competent,  or  any  competent 

person  at  the  written  request  of  any  one  of  them,  may  obtain  the  revocation  of  the 
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letters,  and  be  entitled  to  the  administration,  by  presenting  to  the  court  a  peti- 
tion praying  the  revocation,  and  that  letters  of  administration  may  be  issued  to 
him.  [Amendment  approved  April  16,  1880;  Amendments  1880,  p.  80.  In 
effect  April  16,  1880.] 

(747) 
Sec.  1399.  On  the  return  of  the  citation,  or  at  such  other  time  as  the  judge 
may  appoint,  he  must  proceed  to  hear>the  proofs  and  allegations  of  the  parties- 
If  it  sati8fa<;torily  appears  that  the  security  is  from  any  cause  insufficient,  he 
may  make  an  order  requiring  the  executor  or  administrator  to  give  further  se- 
curity, or  to  file  a  new  bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

(748) 
Sec.  1404.     If  new  sureties  be  given  to  the  satisfaction  of  the  judge,  he  may 
thereupon  make  an  order  that  the  sureties  who  applied  for  relief  shall  not  be 
liable  on  their  bond  for  any  sulisequent  act,  default,  or  misconduct  of  the  execu- 
tor or  administrator. 


(748) 
Sec.  1405.  If  the  executor  or  administrator  neglects  or  refuses  to  give  new 
sureties,  to  the  satisfaction  of  the  judge,  on  the  return  of  the  citation,  or  with- 
in such  reasonable  time  as  the  judge  shall  allow,  unless  the  surety  making  the 
application  shall  consent  to  a  longer  extension  of  time,  the  court  or  judge  must,, 
bv  order,  revoke  his  letters. 

(748) 
Sec.  1406.     The  applications  authorized  by  the  nine  preceding  sections  of 
this  chapter  may  be.  heard  and  determined  at  any  time.     All  orders  made  therein 
must  be  entered  upon  the  minutes  of  the  court.     [Amendment  approved  April 
16,  1880;  Amendments  1880,  p.  82.     In  effect  April  16,  1880.] 

(749) 
Sec.  1412.  The  appointment  may  be  made  at  any  time,  and  without  notice^ 
and  must  be  made  by  entry  upon  the  minutes  of  the  court,  specifying  the  powers 
to  be  exercised  by  the  administrator.  Upon  such  order  being  entered,  and  after 
the  person  appointed  has  given  bond,  tlie  clerk  must  issue  letters  of  administra- 
tion to  such  person  in  conformity  with  the  order.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  p.  82.     In  effect  April  16,  1880. J 

(750) 
Sec.  1415.     The  special  administrator  must  collect  and  preserve  for  the  execu- 
tor or  administrator,  all  the  goods,  chattels,  debts,  and  effects  of  the  decedent; 
all  incomes,  rents,  issues,  and  profits,  claims,  and  demands  of  the  estate;  must 
take  the  charge  and  management  of,  enter  upon  and  preserve  from  damage,  waste. 
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and  injiir}%  the  real  estate;  and  for  any  such  and  all  necessary  purposes  may 
commence  and  maintain  or  defend  suits  and  other  legal  proceedings  as  an  ad- 
ministrator; he  may  sell  such  perishable  property  as  the  court  may  order  to  be 
sold,  and  exercise  such  other  powers  as  are  conferred  upon  him  by  his  appoint- 
ment, but  in  no  case  is  he  liable  to  an  action  by  any  creditor  on  a  claim  against 
the  decedent.  [Amendment  approved  April  16,  1880;  Amendments  1880,  p.  83. 
Tn  effect  April  16,  1880.] 

(750) 
Sec.  1417.     The  special  administrator  must  render  an  account,  on  oath,  of  his 
proceedings  in  a  like  manner  as  other  administrators  are  required  to  do. 

(751) 
Sec.  1423.  If,  after  granting  letteirs  of  administration  on  the  ground  of 
intestacy,  a  will  of  the  decedent  is  duly  proved  and  allowed  by  the  court,  the 
letters  of  administration  must  be  revoked,  and  the  power  of  the  administrator 
ceases,  and  he  must  render  an  account  of  his  administration  within  such  time  as 
the  court  shall  direct. 


(752) 
Sec.  1426.  If  all  such  executors  or  administrators  die  or  become  incapable, 
or  the  power  and  authority  of  all  of  them  is  revoked,  the  court  must  issue  let- 
ters of  administration,  with  the  will  annexed  or  otherwise,  to  the  widow  or  next 
of  kin,  or  others,  in  the  same  order  and  manner  as  is  directed  in  relation  to 
original  letters  of  administration.  The  administrators  so  appointed  must  give 
bond  in  the  like  penalty,  with  like  sureties  and  conditions,  as  hereinbefore  re- 
quired of  administrators,  and  shall  have  the  like  power  and  authority.  [Amend- 
ment approved  April  16,  1880;  Amendments  1880,  p.  83.  Tn  effect  April  16, 
1880.] 

(753) 
Sec.  1431.  When  a  petition  is  filed  in  the  superior  court,  praying  for  ad- 
mission to  probate  of  a  will,  or  for  granting  letters  testamentary  or  of  admin- 
istration, or  when  proceedings  are  pending  in  the  superior  court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court  qualified  to  act,  an  order 
must  be  made  transferring  the  proceedings  to  the  superior  court  of  an  adjoining 
-county,  and  the  clerk  of  the  court  ordering  the  transfer  must  transmit  to  the 
clerk  of  the  court  to  which  the  proceedings  are  ordered  to  be  transferred  a 
certified  copy  of  the  order  and  all  papers  on  file  in  his  oflBce  in  the  proceedings ; 
and  thereafter  the  court  to  which  the  proceeding  is  transferred  shall  exercise  the 
same  authority  and  jurisdiction  over  the  estate,  and  all  matters  relating  to  the 
administration  thereof,  as  if  it  had  original  jurisdiction  of  the  estate ;  provided, 
there  shall  not  be  any  necessity  for  transferring  such  proceedings,  or  any  of 
them,  when  a  judge  of  some  other  county  qualified  to  act  attends  at  the  request 
of  the  judge  of  the  county  where  such  proceedings  are  pending,  to  hold  court, 
to  conduct  and  to  try  such  proceedings;  and  such  judge,  when  so  called  upon  to 
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preside,  shall  exercise  jurisdiction  over  any  proceeding  in  the  estate  as  is  exer- 
cised in  other  cases  under  like  circumstances.  [Amendment,  approved  March  31, 
1891 ;  Stats.  1891,  435.] 

(753) 
Sec.  1432.  The  transfer  of  a  proceeding  from  one  court  to  another  as  pro- 
vided for  in  the  preceding  section,  shall  not  affect  the  right  of  any  person  to 
letters  testamentary  or  of  administration  on  the  estate  transferred,  but  the  same 
persons  are  entitled  to  letters  testamentary  or  of  administration  on  the  estate, 
in  the  order  hereinafter  provided.  If,  before  the  administration  is  closed  of  any 
estate  so  transferred  as  herein  provided,  another  person  is  elected  or  appointed, 
and  qualified  as  judge  of  the  court  wherein  such  proceeding  was  originally  com- 
menced, who  is  not  disqualified  to  act  in  the  settlement  of  the  estate,  and  the 
causes  for  which  the  proceeding  was  transferred  no  longer  exist,  any  person 
interested  in  the  estate  may  have  the  proceeding  returned  to  the  court  from 
which  it  was  originally  transferred,  by  filing  a  petition  setting  forth  these  facts, 
and  moving  the  court  therefor.  [Amendment,  approved  April  16,  1880 ;  Amend- 
ments 1880,  84.     In  effect  April  16,  1880.] 


(754) 
Sec.  1436.  Whenever  a  judge  of  a  superior  court  has  reason  to  believe,  from 
his  own  knowledge,  or  from  credible  information,  that  any  executor  or  adminis- 
trator has  wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste  or  embezzle  the 
property  of  the  estate  committed  to  his  charge,  or  has  committed  or  is  about  to 
commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or  has  permanently 
removed  from  the  state,  or  has  wrongfully  neglected  the  estate,  or  has  long  neg- 
lected to  perform  any  act  as  such  executor  or  administrator,  he  must,  by  an  order 
entered  upon  the  minutes  of  the  court,  suspend  the  powers  of  such  executor 
or  administrator,  until  the  matter  is  investigated.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  84.     In  effect  April  16,  1880.] 


(765) 
Sec.  1437.  When  such  suspension  is  made,  notice  thereof  must  be  given  to 
the  executor  or  administrator,  and  he  must  be  cited  to  appear  and  show  cause  why 
his  letters  should  not  be  revoked.  If  he  fail  to  appear  in  obiedience  to  the  cita- 
tion, or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for  his  re- 
moval, his  letters  must  be  revoked,  and  letters  of  administration  granted  anew, 
as  the  case  mav  require. 

(756) 
Sec.  1443.  Every  executor  or  administrator  must  make  and  return  to  the 
court,  within  three  months  after  his  appointment,  a  true  inventory  and  ap- 
praisement of  all  the  estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  85.     In  effect  April  16, 1880.] 
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(757) 
Sec.  1445.  Before  proceeding  to  the  execution  of  their  duty,  the  appraisers, 
before  any  dficer  authorized  to  administer  oaths,  must  take  and  subscribe  an 
oath,  to  be  attached  to  the  inventory,  that  they  will  truly,  honestly,  and  im- 
partially appraise  the  property  exhibited  to  them,  according  to  the  best  of  their 
knowledge  and  ability.  They  must  then  proceed  to  estimate  and  appraise. the 
property;  each  article  must  be  set  down  separately,  with  the  value  thereof  in 
dollars  and  cents,  in  figures,  opposite  to  the  articles,  respectively ;  the  inventory 
must  contain  all  the  estate  of  the  decedent,  real  and  personal,  a  statement  of  all 
debts,  partnerships,  and  other  interests,  bonds,  mortgages,  notes,  and  other  se- 
curities for  the  payment  of  money  belonging  to  the  decedent,  specifying  the 
name  of  the  debtor  in  each  security,  the  date,  the  sum  originally  payable,  the 
indorsements  thereon,  (if  any)  with  their  dates,  and  the  sum  which,  in  the 
judgment  of  the  appraiser,  may  be  collected  on  each  debt,  interest,  or  security; 
the  inventory  must  show,  so  far  as  the  same  can  be  ascertained  by  the  executor 
or  the  administrator,  what  portion  of  the  property  is  community  property,  and 
what  portion  is  the  separate  property  of  the  decedent. 


(757) 
Sec.  1447.     The  naming  of  a  person  as  executor  does  not  thereby  discharge 
him  from  any  just  claim  which  the  testator  has  against  him,  but  the  claim 
must  be  included  in  the  inventory,  and  the  executor  is  liable  for  the  same,  as 
for  so  much  money  in  his  hands,  when  the  debt  or  demand  becomes  due. 


(758) 
Sec.  1452.  The  executor  or  administrator  is  entitled  to  the  possession  of  all 
the  real  and  personal  estate  of  the  decedent,  and  to  receive  the  rents  and  profits 
of  the  real  estate  until  the  estate  is  settled,  or  until  delivered  over  by  order  of 
the  court  to  the  heirs  or  devisees;  and  must  keep  in  good  tenantable  repair 
all  houses,  buildings,  and  fixtures  thereon  which  are  under  his  control.  The  heirs 
or  devisees  may  themselves,  or  jointly  with  the  executor  or  administrator,  main- 
tain an  action  for  the  possession  of  the  real  estate,  or  for  the  purpose  of  quieting 
title  to  the  same,  against  anyone  except  the  executor  or  administrator;  but  this 
section  shall  not  be  so  construed  as  requiring  them  so  to  do.  [Amendment  ap- 
proved April  16,  1880;  Amendments  1880,  85.     In  effect  April  16,  1880.] 


(760) 
Sec.  1454.     Commit^sioners'  Amendment  unconstitutional. 


(760) 
Sec.  1458.  If  any  person,  before  the  granting  of  letters  testamentary  or  of 
administration,  embezzles  or  alienates  any  of  the  moneys,  goods,  chattels,  or 
effects  of  a  decedent,  he  is  chargeable  therewith  and  liable  to  an  action  by  the 
executor  or  administrator  of  the  estate,  for  double  the  value  of  the  property 
so  embezzled  or  alienated,  to  be  recovered  for  the  benefit  of  the  estate. 
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(761) 
Sec.  1459.  If  any  executor,  administrator,  or  other  person  interested  in  the 
estate  of  a  decedent,  complains  to  the  superior  court,  or  a  judge  thereof, 
on  oath,  that  any  person  is  suspected  to  have  coneoaled,  embezzled,  smuggled, con- 
veyed away,  or  disposed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or 
has  in  his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  disclose  the  right,  title,  in- 
terest, or  claim  of  the  decedent  to  any  real  or  personal  estate,  or  any  claim  or  de- 
mand, or  any  lost  will,  the  said  court  or  judge  may  cite  such  person  to  appear 
before  such  court,  and  may  examine  him  on  oath  upon  the  matter  of  such  com- 
plaint. If  such  person  is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined  either  before  the  su- 
perior court  of  the  county  where  he  is  found,  or  before  the  superior  court  of 
the  county  where  the  decedent  dies,  or  where  letters  have  been  granted.  But 
if,  in  the  latter  case,  he  appears  and  is  found  innocent  his  necessary  expenses 
must  be  allowed  him  out  of  the  estate.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  86.     In  effect  April  16,  1880.] 

(761) 
Sec.  1460.  If  the  person  so  cited  refuses  to  appear  and  submit  to  an  ex- 
amination, or  to  answer  such  interrogatories  as  may  be  put  to  him,  touching 
the  matters  of  the  complaint,  the  court  may,  by  warrant  for  that  purpose,  com- 
mit him  to  the  county  jail,  there  to  remain  in  close  custody  until  he  submits  to 
the  order  of  the  court,  or  is  discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  he  has  concealed,  embezzled,  smuggled,  conveyed  away,  or  dis- 
posed of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  that  he  has  in  his 
possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other  writ- 
ings containing  evidences  of  or  tending  to  disclose  the  right,  title,  interest,  or 
claim  of  the  decedent  to  any  real  or  personal  estate,  claim,  or  demand,  or  any 
lost  will  of  the  decedent,  the  court  may  make  an  order  requiring  such  person  to 
disclose  his  knowledge  thereof  to  the  executor  or  administrator,  and  may  commit 
him  to  the  county  jail,  there  to  remain  until  the  order  is  complied  with,  or  he 
is  discharged  according  to  law;  and  all  such  interrogatories  and  answers  must 
be  in  writing,  signed  by  the  party  examined,  and  filed  in  the  court.  The  order 
for  such  disclosure  made  upon  such  examination  shall  be  prima  facie  evidence  of 
the  right  of  the  executor  or  administrator  to  such  property  in  any  action  brought 
for  the  recovery  thereof;  and  any  judgment  recovered  therein  must  be  for 
double  the  value  of  the  property  as  assessed  by  the  court  or  jury,  or  for  return 
of  the  property  and  damages  in  addition  thereto,  equal  to  the  value  of  such  prop- 
erty. In  addition  to  the  examination  of  the  party,  witnesses  may  be  produced 
and  examined  on  either  side.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  86.     In  effect  April  16,  1880.] 

(762) 
Sec.  1464.     When  a  person  dies,  leaving  a  widow  or  minor  children,  the  widow 
or  children,  until  letters  are  granted  and  the  inventory  is  returned,  are  entitled  to 
remain  in  possession  of  the  homestead,  of  all  the  wearing  apparel  of  the  family. 
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and  of  all  the  household  furniture  of  the  decedent,  and  are  also  entitled  to  a 
reasonable  provision  for  their  support,  to  be  allowed  by  the  superior  court,  or  a 
judge  thereof.  [Amendment  approved  April  16,  1880;  Amendments  1880,  87. 
In  effect  April  16,  1880.] 

(763) 
Sec.  1465.  Upon  the  return  of  the  inventory,  or  at  any  subsequent  time  dur- 
ing the  administration,  the  court  may,  on  its  own  motion,  or  on  petition  there- 
for, set  apart  for  the  use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or 
her  death,  to  the  minor  children  of  the  decedent,  all  the  property  exempt  from 
execution,  including  the  homestead  selected,  designated,  and  recorded;  provided 
such  homestead  was  selected  from  the  common  property,  or  from  the  separate 
property,  or  the  persons  selecting  or  joining  in  the  selection  of  the  same.  If 
none  has  been  selected,  designated,  and  recorded,  or  in  case  the^homestead  was 
selected  by  the  survivor  out  of  the  separate  property  of  the  decedent,  the  dece- 
dent not  having  joined  therein,  the  court  must  select,  designate,  and  set  apart, 
and  cause  to  be  recorded,  a  homestead  for  the  use  of  the  surviving  husband  or 
wife  and  the  minor  children ;  or  if  there  be  no  surviving  husband  or  wife,  then 
for  the  use  of  the  minor  children,  in  the  manner  provided  in  article  two  of  this 
chapter,  out  of  the  common  property,  or  if  there  be  no  common  property,  then  out 
of  the  real  estate  belonging  to  the  decedent.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  87.     In  effect  April  16,  1880.] 


(766) 
Sec.  1466.  If  the  amount  set  apart  be  insufficient  for  the  support  of  the 
widow  and  children,  or  either,  the  court  or  a  judge  thereof  must  make  such 
reasonable  allowance  out  of  the  estate  as  shall  be  necessary  for  the  maintenance 
of  the  family,  according  to  their  circumstances,  during  the  progress  of  the 
settlement  of  the  estate,  which,  in  case  of  an  insolvent  estate,  must  not  be 
longer  than  one  year  after  granting  letters  testamentary  or  of  administration. 
[Amendment  approved  April  16,  1880;  Amendments  1880,  87.  In  effect 
April  16,  1880.] 

(767) 
Sec.  1468.  \VTien  property  is  set  apart  to  the  use  of  the  family,  in  accora- 
ance  with  the  provisions  of  this  chapter,  if  the  decedent  left  a  widow  or  surviving 
husband,  and  no  minor  child,  such  property  is  the  property  of  the  widow  or  sur- 
viving husband.  If  the  decedent  left  also  a  minor  child  or  children,  the  one- 
half  of  such  property  shall  belong  to  the  widow  or  surviving  husband,  and  the 
remainder  to  the  child,  or  in  equal  shares  to  the  children,  if  there  be  more  than 
one.  If  there  be  no  widow  or  surviving  husband,  the  whole  belongs  to  the 
minor  child  or  children.  If  the  property  set  apart  be  a  homestead,  selected 
from  the  separate  property  of  the  deceased,  the  court  can  only  set  it  apart  for 
a  limited  period,  to  be  designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  [Amendment  approved  Feb.  19,  1881; 
Amendments  1881,  8.     In  effect  April  '^0,  1881.] 
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(768) 
Sec.  1470.  If  the  widow  has  a  maintenance  derived  from  her  own  prop- 
erty equal  to  the  portion  set  apart  to  her  by  the  preceding  sections  of  this  arti- 
cle, the  whole  property  so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.  [Amendment  approved  April  16,  1880;  Amendments  1880, 
88.     In  effect  April   16,   1880.] 

(769) 
Sec.  1474.  If  the  homestead  selected  by  the  husband  and  wife,  or  either  of 
them,  during  their  coverture,  and  recorded  while  both  were  living,  was  selected 
from  the  community  property,  or  from  the  separate  property  of  the  person 
selecting  or  joining  in  the  selection  of  the  same,  it  vests,  on  the  death  of  the 
husband  or  wife,  absolutely  in  the  survivor.  If  the  homestead  was  selected  from 
the  separate  property  of  either  the  husband  or  the  wife,  without  his  or  her 
consent,  it  vests,  on  the  death  of  the  person  from  whose  property  it  was  selected, 
in  his  or  her  heirs,  subject  to  the  power  of  the  superior  court  to  assign  it  for  a 
limited  period  to  the  family  of  the  decedent.  In  either  case  it  is  not  subject  to 
the  payment  of  any  debt  or  liability  contracted  by  or  existing  against  the 
husband  and  wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death 
of  such  husband  or  wife,  except  as  provided  in  the  Civil  Code.  [Amendment 
approved  April  16,  1880;  Amendments  1880,  88.     In  effect  April  16,  1880.] 

(769) 
Sec.  1475.  If  the  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent  be  returned  in  the  inventory  appraised  at  not  exceeding  five 
thousand  dollars  in  value,  or  was  previously  appraised  as  provided  in  the  Civil 
Code,  and  such  appraised  value  did  not  exceed  that  sum,  the  superior  court 
must,  by  order,  set  it  off  to  the  persons  in  whom  title  is  vested  by  the  pre- 
ceding section.  If  there  be  subsisting  liens  or  encumbrances  on  the  homestead, 
the  claims  secured  thereby  must  be  presented  and  allowed  as  other  claims  against 
the  estate.  If  the  funds  of  the  estate  be  adequate  to  pay  all  claims  against  the 
estate,  the  claims  so  secured  must  be  paid  out  of  such  funds.  If  the  funds  of 
the  estate  be  not  sufficient  for  that  purpose,  the  claims  so  secured  shall  be  paid 
proportionately  with  other  claims  allowed,  and  the  liens  or  encumbrances  on  the 
homestead  shall  only  be  enforced  against  the  homestead  for  any  deficiency  re- 
maining after  such  payment.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  88.     In  effect  April  16,  1880.] 

(770) 
Sec.  1476.  If  the  homestead,  as  selected  and  recorded,  be  returned  in  the 
inventory  appraised  at  more  than  five  thousand  dollars,  the  appraisers  must, 
before  they  make  their  return,  ascertain  and  appraise  the  value  of  the  home- 
stead at  the  time  the  same  was  selected,  and  if  such  value  exceeded  five 
thousand  dollars,  or  if  the  homestead  was  appraised  as  provided  in  the  Civil 
Code,  and  such  appraised  value  exceeded  that  sum,  the  appraisers  must  deter- 
mine whether  the  premises  can  be  divided  without  material  injury,  and  if  they 
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find  that  they  can  be  thus  divided,  they  must  admeasure  and  set  apart  to  the 
parties  entitled  thereto,  such  portion  of  the  premises,  including  the  dwelling- 
house,  as  will  amount  in  value  to  the  sum  of  five  thousand  dollars,  and  make 
report  thereof,  giving  the  metes,  bounds,  and  full  description  of  the  portion  set 
apart  as  a  homoj^tead.  If  the  appraisers  find  that  the  premises  exceeded  in 
value,  at  the  time  of  their  selection,  the  sum  of  five  tliousand  dollars,  and  that 
they  cannot  be  divided  without  material  injury,  they  must  report  such  finding, 
and  thereafter  the  court  may  make  an  order  for  the  sale  of  the  premises  and  the 
distribution  of  the  proceeds  to  the  parties  entitled  thereto.  [Amendment 
approved  March  24,  1874;  Amendments  3873-74,  3ri3.     Tn  effect  July  1,  1874.] 

(7'rO) 
Sec.  1477.  Any  two  of  the  appraisers  concurring  inay  discharge  the  duties 
imposed  upon  the  three,  and  make  the  report.  A  dissenting  report  may  be 
made  by  the  third  appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  Both  reports  may  be  heard  and  considered  by  the  court  in  deter- 
mining a  confirmation  or  rejection  of  the  majority  report,  but  the  minority  report 
must  in  no  case  be  confirmed.  ' 

(770) 
Sec.  1478.  When  the  report  of  the  appraisers  is  filed,  the  court  must  set  a 
day  for  hearing  any  objections  thereto,  from  anyone  interested  in  the  estate.  No- 
tice of  the  hearing  must  be  given  for  such  time,  and  in  such  manner  as  the  court 
may  direct.  If  the  court  be  satisfied  that  the  report  is  correct,  it  must  be  con- 
firmed, otherwise  rejected.  In  case  the  report  is  rejected,  the  court  may  ap- 
point new  appraisers  to  examine  and  report  upon  the  homestead,  and  similar 
proceedings  may  be  had  for  the  confirmation  or  rejection  of  their  report  as  upon 
the  first  report.  [Amendment  approved  March  24,  1874;  Amendments  1873- 
74,  363.     In  effect  July  1,  1874.] 

(771) 
Sec.  1479.     Commissioners'  Amendment  unconstitutional. 

(771) 
Sec.  1480.     Commissioners'   Amendment  unconstitutional. 

(772) 
Sec.  1481.     Commissioners'  Amendment  unconstitutional. 

(772)  1  ; 

Sec.  1482.     Commissioners'  Amendment  unconstitutional. 

(772)  '   ' 

Sec.  1483.     Commissioners'  Amendment  unconstitutional. 

I 

(772) 
Sec.  1484.     Commissioni^rs'  Amendment  unconstitutional. 


i    i 
—I 
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(772) 
Sec.  1485.  The  costs  of  all  proceedings  in  the  superior  court  provided  for  in 
this  chapter,  must  be  paid  by  the  estate  as  expenses  of  administration.  Persons 
succeeding  by  purchase  or  otherwise  to  the  interests,  rights,  and  title  of  suc- 
cessors to  homesteads,  or  to  the  right  to  have  homesteads  set  apart  to  them,  as 
in  this  chapter  provided,  have  all  the  rights  and  benefits  conferred  by  law  on 
the  persons  whose  interests  and  rights  they  acquire.  [Amendment  approved 
April  16,  1880;  Amendments  1880,  89.     In  eflfect  April  16,  1880.] 

(773) 
Sec.  1486.     A  certified  copy  of  every  final  order  made  in  pursuance  of  this 
article,  by  which  a  report  is  confirmed,  properly  assigned,  or  sale  confirmed, 
must  be  recorded  in  the  office  of  the  recorder  of  the  county  where  the  home- 
stead property  is  situated. 

(773) 
Sec.  1490.  Every  executor  or  administrator  must,  immediately  after  his  ap- 
pointment, cause  to  be  published  in.  some  newspaper  of  the  county,  if  there 
be  one,  if  not,  then  in  such  newspaper  as  may  be  designated  by  the  court,  a 
notice  to  the  creditors  of  the  decedent,  requiring  all  persons  having  claims 
against  him  to  exhibit  them,  with  the  necessary  vouchers,  to  the  executor  or  ad- 
ministrator, at  the  place  of  his  residence  or  business,  to  be  specified  in  the 
notice,  such  notice  must  be  published  as  often  as  the  judge  or  court  shall  direct, 
but  not  less  than  once  a  week  for  four  weeks ;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such  executor  or  adminis- 
trator resigns,  or  is  removed^  before  the  time  expressed  in  the  notice,  his  suc- 
cessor must  give  notice  only  for  the  unexpired  time  allowed  for  such  presenta- 
tion. 

(774) 
Sec.  1491.     The  time  expressed  in  the  notice  must  be  ten  months  after  its 
first  publication  when  the  estate  exceeds  in  value  the  sum  of  ten  thousand 
dollars,  and  four  months  when  it  does  not. 

(776) 
Sec.  1492.  After  the  notice  is  given,  as  required  by  the  preceding  section, 
a  copy  thereof,  with  the  affidavit  of  due  publication,  or  of  publication  and 
posting,  must  be  filed,  and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  due  notice  to  creditors 
has  been  given,  and  directing  that  such  order  or  decree  be  entered  in  the  min- 
utes and  recorded,  must  be  made  by  the  court. 

(778) 
Sec.  1494.     Every  claim  which  is  due,  when  presented  to  the  executor  or 
administrator,  must  be  supported  by  the  affidavit  of  the  claimant,  or  some  one 
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in  his  behalf,  that  the  amount  is  justly  due,  that  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that  there  are  no  offsets  to  the  same,  to 
the  knowledge  of  the  affiant.  If  the  claim  be  not  due  when  presented,  or  be  con- 
tingent, the  particulars  of  such  claim  must  be  stated.  When  the  affidavit  is 
made  by  a  person  other  than  the  claimant,  he  must  set  forth  in  the  aflfidavit  the 
reason  why  it  is  not  made  by  the  claimant.  The  oath  may  be  taken  before  any 
ofiScer  authorized  to  administer  oaths.  The  executor  or  administrator  mav  also 
require  satisfactory  vouchers  or  proofs  to  be  produced  in  support  of  the  claim. 
If  the  estate  be  insolvent  no  greater  rate  of  interest  shall  be  allowed  upon  any 
claim  after  the  first  publication  of  notice  to  creditors  than  is  allowed  on  judg- 
ments obtained  in  the  siijX'rior  court. 

(779) 
Sec.  1495.  Any  judge  of  a  superior  court  may  present  a  claim  against  the 
estate  of  a  decedent  for  allowance  to  the  executor  or  administrator  thereof, 
and  if  the  executor  or  administrator  allows  the  claim,  he  must  in  writing  desig- 
nate some  other  judge  of  the  superior  court  of  the  same  or  an  adjoining  county, 
who,  upon  the  presentation  of  such  claim  to  him,  is  vested  with  power  to  allow 
or  reject  it,  and  the  judge  presenting  such  claim,  in  case  of  its  rejection  by 
the  executor  or  administrator,  or  by  such  judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  court  for  its  recovery  as  other  persons  have  when 
their  claims  against  an  estate  are  rejected.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  90,     In  effect  April  16,  1880.] 

(779) 
See.  1496.  When  a  claim,  accompanied  by  the  aflfidavit  required  in  this 
chapter,  is  presented  to  the  executor  or  administrator,  he  must  indorse  thereon 
his  allowance  or  rejection,  with  the  day  and  date  thereof.  If  he  allow  the 
claim,  it  must  be  presented  to  a  judge  of  the  superior  court  for  his  approval, 
who  must  in  the  same  manner  indorse  upon  it  his  allowance  or  rejection.  If 
the  executor  or  administrator,  or  the  judge,  refuse  or  neglect  to  indorse  such  al- 
lowance or  rejection  for  ton  days  after  the  claim  has  l)een  presented  to  him,  such 
refusal  or  neglect  may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation  be  made  by  a  notary,  flie 
certificate  of  such  notary,  under  seal,  shall  be  prima  facie  evidence  of  such 
presentation  and  the  date  thereof.  If  the  claim  be  presented  to  the  executor 
or  administrator  before  the  expiration  of  the  time  limited  for  the  presentation 
of  claims,  the  same  is  presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of  such  time.  If  the 
claim  be  payable  in  a  particular  kind  of  money  or  currency,  it  shall,  if 
allowed,  be  payable  only  in  such  money  or  currency.  [Amendment  approved 
April  16,  1880;  Amendments  1880,  90.    In  effect  April  16,  1880.] 

(780) 
Sec.  1497.     Every   claim   allowed   by   the   executor   or   administrator,   and 
approved  by  a  judge  of  the  superior  court,  or  a  copy  thereof,  as  hereinafter,  pro- 
vided, must,  within  thirty  days  thereafter,  be  filed  in  the  court,  and  be  ranked 
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among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  due  course  of  adminis- 
tration. If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other  instru- 
ment, a  copy  of  such  instrument  must  accompany  the  claim,  and  the  original 
instrument  must  be  exhibited,  if  demanded,  unless  it  be  lost  or  destroyed,  in 
which  case  the  claimant  must  accompany  his  claim  by  his  affidavit,  containing  a 
copy  or  particular  description  of  such  instrument,  and  stating  its  loss  or 
destruction.  If  the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage,  or 
other  lien  which  has  been  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  land  affected  by  it  lies,  it  shall  be  sufficient  to  describe  the  mortgage 
or  lien,  and  refer  to  the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of  the  executor  or  ad- 
ministrator, or  suffered  the  same  to  be  filed  in  court,  he  may  withdraw 
the  same  when  a  copy  thereof  has  been  already,  or  is  then,  attached  to  his  claim. 
A  brief  description  of  every  claim  filed  must  be  entered  by  the  clerk  in  the 
register,  showing  the  name  of  the  claimant,  the  amount  and  character  of  the 
claim,  rate  of  interest,  and  date  of  allowance.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  90.     In  effect  April  16,  1880.] 

(781) 
Sec.  1498.  When  a  claim  is  rejected  either  by  the  executor  or  administrator, 
or  a  judge  of  the  superior  court,  the  holder  must  bring  suit  in  the  proper  court 
against  the  executor  or  administrator  within  three  months  after  the  date  of  its 
rejection,  if  it  be  then  due,  or  within  two  months  after  it  becomes  due,  other- 
wise the  claim  shall  be  forever  barred.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  91.     In  effect  April  16,  1880.] 

(782) 
Sec.  1499.  No  claim  must  be  allowed  by  the  executor  or  administrator,  or  by 
a  judge  of  the  superior  court,  which  is  barred  by  the  statute  of  limitations. 
When  a  claim  is  presented  to  a  judge  for  his  allowance,  he  may,  in  his  discretion, 
examine  the  claimant  and  others  on  oath,  and  hear  any  legal  evidence  touching 
the  validity  of  the  claim.  [Amendment  approved  April  16,  1880;  Amendments 
1880,   91.     In  effect   April   16,   1880.] 

(782) 
Sec.  1500.  No  holder  of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  is  first  presented  to  the  executor  or  administrator,  ex- 
cept in  the  following  case ;  an  action  may  be  brought  by  any  holder  of  a  mortgage 
or  lien  to  enforce  the  same  against  the  property  of  the  estate  subject  thereto^ 
where  all  recourse  against  any  other  property  of  the  estate  is  expressly  waived 
in  the  complaint;  but  no  counsel  fees  shall  be  recovered  in  such  action  unless 
such  claim  be  so  presented.  [Amendment  approved  March  15,  1876;  Amend- 
ments 1875-76,  103.     In  effect  March  15,  1876.] 

(783) 
Sec.  1502.     If  an  action  is  pending  against  the  decedent  at  the  time  of  his 
death,  the  plaintiff  must  in  like  manner  prc^j^ent  his  claim  to  the  executor  or 
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administrator  for  allowance  or  rejection,  aiithcnticated  as  required  in  other 
cases;  and  no  recovery  shall  be  had  in  the  action  unless  proof  be  made  of  the 
presentations  required. 

(783) 
Sec.  1503.  Whenever  any  claim  is  presented  to  an  executor  or  administrator, 
or  to  a  jndge,  and  he  is  willing  to  allow  the  same  in  part,  he  must  state  in  his 
indorsement  the  amount  he  is  willing  to  allow.  If  the  creditor  refuse  to  accept  the 
amount  allowed  in  satisfaction  of  his  claim,  ho  shall  recover  no  costs  in  any 
action  therefor  brought  against  the  executor  or  administrator,  unless  he  recover 
a  greater  amount  than  that  offered  to  be  allowed.  [Amendment  approved  April 
10,  1880;  Amendments  1880,  91.     In  effect  April  16,  1880.] 

(783) 
Sec.  1504.  A  judgment  rendered  against  an  executor  or  administrator,  upon 
any  claim  for  money  against  the  (^state  of  his  testator  or  intestate,  only  estab- 
lishes the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the  executor 
or  administrator  and  the  judge;  and  the  judgment  must  be  that  the  executor  or 
administrator  pay,  in  due  course  of  administration,  the  amount  ascertained  to  be 
due.  A  certified  transcript  of  the  original  docket  of  the  judgment  must  be  filed 
among  the  papers  of  the  estate  in  court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property  of  the  estate,  or  give  to 
the  judgment  creditor  any  priority  of  payment.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  91.     In  effect  April  16,  1880.] 

(784) 
Sec.  1505.  When  any  judgment  has  been  rendered  for  or  against  the  testator, 
intestate  in  his  lifetime,  no  execution  shall  issue  thereon  after  his  death,  ex- 
cept as  provided  in  section  six  hundred  and  eighty-six.  A  judgment  against 
the  decedent  for  the  recovery  of  money  must  be  presented  to  the  executor  or 
administrator  like  any  other  claim.  If  execution  is  actually  levied  upon  any 
property  of  the  decedent  before  his  death,  the  same  may  be  sold  for  the  satis- 
faction thereof;  and  the  officer  making  the  sale  must  account  to  the  executor 
or  administrator  for  any  surplus  in  his  hands.  A  judgment  creditor  having  a 
judgment  which  was  rendered  against  the  testator  or  intestate  in  his  lifetime, 
may  redeem  any  real  estate  of  the  decedent  from  any  sale  under  foreclosure  or 
execution,  in  like  manner  and  with  like  effect  as  if  the  judgment  debtor  were 
still  living.  [Amendment  appcoved  Mareh  2*;  1874;  Amendments  1873-74, 
413.     In  effect  March  28,  1874.] 

(785) 
Sec.  1507.  If  the  executor  or  administrator  doubts  the  correctness  of  any 
claim  presented  to  him,  he  may  enter  into  an  agreement,  in  writing,  with  the 
claimant,  to  refer  the  matter  in  controversy  to  some  disinterested  person,  to  be  ap- 
proved by  the  superior  court,  or  a  judge  thereof.  Upon  filing  the  agreement 
and  approval  of  such  court  or  judge,  in  tlie  office  of  the  clerk  of  the  court  for 
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tho  county  in  which  the  letters  testamentary  or  of  administration  were  granted, 
the  clerk  must  enter  a  minute  of  the  order  referring  the  matter  in  controversy 
to  the  person  so  selected ;  or,  if  the  parties  consent,  a  reference  may  be  had  in  the 
court;  and  the  report  of  the  referee,  if  confirmed. establishes  or  rejects  the 
claim  the  same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  adminis- 
trator and  judge.  [Amendment  approved  April  16,  1880 ;  Amendments  1880, 
p.  91.     In  effect  July  16,  1880.] 

(785) 
Sec.  1509.  When  a  judgment  is  recovered,  with  costs,  against  any  executor 
or  administrator,  he  shall  be  individually  liable  for  such  costs,  but  they  must 
be  allowed  him  in  his  administration  accounts,  unless  it  appears  that  the  suit  or 
proceeding  in  which  the  costs  were- taxed  was  prosecuted  or  defended  without 
just  cause. 

(785) 
Sec.  1510.  If  the  executor  or  administrator  is  a  creditor  of  the  decedent,  his 
claim  duly  authenticated  by  affidavit  must  be  presented  for  allowance  or  rejection 
to  a  judge  of  the  superior  court,  and  its  allowance  by  the  judge  is  sufficient 
evidence  of  its  correctness,  and  must  be  paid  as  other  claims  in  due  course  of  ad- 
ministration. If,  however,  the  judge  reject  the  claim,  action  thereon  may  be 
had  against  the  estate  by  the  claimant,  and  summons  must  be  served  upon  the 
judge,  who  may  appoint  an  attorney,  at  the  expense  of  the  estate,  to  defend  the 
action.  If  the  claimant  recover  no  judgment,  he  must  pay  all  costs,  including 
defendant's  reasonable  attorneys'  fees,  to  be  fixed  by  the  court.  [Amendment 
approved  April  16, 1880 ;  Amendments  1880,  p.  92.     In  effect  April  16,  1880.] 

• 
(786) 
See.  1512.  At  the  same  time  at  which  he  is  required  to  return  his  inventory  the 
executor  or  administrator  must  also  return  a  statement  of  all  claims  against 
the  estate  which  have  been  presented  to  him,  if  so  required  by  the  court,  or  a 
judge  thei^eof,  and  from  time  to  time  thereafter  he  must  present  a  statement  of 
claims  subsequently  presented  to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names  of  the  creditors,  the 
nature  of  each  claim,  when  it  became  due,  or  will  become  due,  and  whether  it  was 
allowed  or  rejected  by  him.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  p.  92.     in  effect  April  16, 1880.] 

(788) 
Sec.  1518.  All  petitions  for  orders  of  sale  must  be  in  writing,  setting  forth 
the  facts  showing  the  sale  to  be  necessary,  and,  upon  the  hearing,  any  person 
interested  in  the  estate  may  file  his  written  objections,  which  must  be  heard  and 
determined.  A  failure  to  set  forth  the  facts  showing  the  sale  to  be  necessary 
will  not  invalidate  the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the  necessity  be  stated  in  the 
order  directing  the  sale.  [Amendment  approved  March  24,  1874;  Amendments 
1873-74,  p.  367.     In  effect  July  1,  1874.] 
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(788) 
Sec.  1522.  At  any  time  after  receiving  letters,  the  executor,  administrator, 
or  special  administrator  may  apply  to  the  court  or  judge  and  obtain  an  order  to 
sell  perishable  and  other  personal  property  likely  to  depreciate  in  value,  or  which 
will  incur  loss  or  expense  by  being  kept,  and  so  much  other  personal  prop- 
erty as  may  be  necessary  to  pay  the  allowance  made  to  the  family  of  the  decedent. 
The  order  for  the  sale  may  be  made  without  notice;  but  the  executor,  ad- 
ministrator, or  special  administrator  is  responsible  for  the  property,  unless, 
after  making  a  sworn  return  and  on  a  proper  showing,  the  court  shall  approve  the 
sale. 


(789) 
Sec.  1524.  Partnership  interest  or  interests  belonging  to  any  estate  by  vir- 
tue of  any  partnership  formerly  existing,  interests  in  personal  property  pledged, 
and  choses  in  action,  may  be  sold  in  the  same  manner  as  other  personal  prop- 
erty, when  it  appears  to  be  for  the  best  interest  of  the  estate.  Before  confirm- 
ing the  sale  of  any  partnership  interest,  whether  made  to  the  surviving  partner 
or  to  any  other  person,  the  court  or  judge  must  carefully  inquire  into  the 
condition  of  the  partner;:ihip  affairs,  and  must  examine  the  surviving  partner, 
if  in  the  county  and  able  to  be  present  in  court. 


(790) 
Sec.  1527.     Commissioners'  Ameadment  unconstitutional. 


(793) 
Sec.  1537.  To  obtain  such  order  for  the  sale  of  real  property,  he  must  pre- 
sent a  verified  petition  to  the  superior  court,  or  a  judge  thereof,  setting  forth 
the  amount  of  the  personal  estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding  against  the  dece- 
dent, as  far  as  can  be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance  or  that  will  be  due  after  the  same  has  been  in  force  for  one 
year;  the  debts,  expenses,  and  charges  of  administration  already  accrued,  and 
an  estimate  of  what  will  or  may  accrue  during  the  administration;  a  general 
description  of  all  the  real  property  of  which  the  decedent  died  seised,  or  in 
which  he  had  any  interest,  or  in  which  the  estate  has  acquired  any  interest, 
and  the  condition  and  value  thereof,  and  whether  the  same  be  community 
or  separate  property;  the  names  of  the  legatees  and  devisees,  if  any,  and  the 
heirs  of  the  deceased,  so  far  as  known  to  the  petitioner;  and  if  said  order  for 
sale  of  real  estate  is  petitioned  for  on  the  ground  that  it  is  for  the  advantage, 
benefit,  and  best  interests  of  the  estate  and  those  interested  therein  that  a  sale 
be  made,  the  petition,  in  addition  to  the  foregoing  facts,  must  set  forth  in 
what  way  an  advantage  or  benefit  would  accrue  to  the  estate  and  those  inter- 
ested therein  by  such  sale.  If  any  of  the  matters  herein  enumerated  cannot 
be  ascertained,  it  must  be  so  stated  in  the  petition;  but  a  failure  to  set  forth 
facts  hereinbefore  enumerated  will  not  invalidate  the  subsequent  proceedings 
if  the  defect  be  supplied  by  the  proofs  at  the  hearing  and  the  general  facts 
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showing  that  such  sale  is  necessary  or  that  such  sale  is  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate  and  those  interested  therein  be  stated  in  the 
decree.     [Amendment  approved  March  23,  1893;  Stats.  1893,  p.  212.] 

(795) 
Sec.  1540.  The  court,  at  the  time  and  place  appointed  in  such  order,  or  at 
such  other  time  to  which  the  hearing  may  be  postponed,  iipon  satisfactory  proof 
of  personal  service  or  publication  of  a  copy  of  the  order,  by  affidavit  or  other- 
wise, if  the  consent  in  writing  to  such  sale  of  all  parties  interested  is  not  filed, 
must  proceed  to  hear  the  petition,  and  hear  and  examine  the  allegations  and 
proofs  of  the  petitioners,  and  of  all  persons  interested  in  the  estate  who  may 
oppose  the  application.  All  claims  against  the  decedent  not  before  presented, 
if  the  period  of  presentation  has  not  elapsed,  may  be  presented  and  passed 
upon  at  the  hearing.  [Amendment  approved  April  16,  1880;  Amendments 
1880,  p.  95.     In  effect  April  16,  1880.] 

(796) 
Sec.  1543.  If  it  appears  to  the  satisfaction  of  the  court,  after  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and  allegations  of  the  par- 
ties interested,  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is 
necessary  for  any  of  the  causes  mentioned  in  this  article,  or  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  for  the  advantage,  benefit,  and  best 
mterests  of  the  estate  and  those  interested  therein,  or  if  such  sale  be  assented 
to  by  all  the  persons  interested;  an  order  must  be  made  to  sell  the  whole,  or  so 
much  and  such  parts  of  the  real  estate  described  in  the  petition  as  the  court 
shall  judge  necessary,  or  for  the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein.  [Amendment  approved  March  23,  1893; 
Stats.  1893,  p.  213.] 

(797) 
Sec.  1544.  The  order  of  sale  must  describe  the  lands  to  be  sold  and  the 
terms  of  sale,  which  may  be  for  cash,  or  on  a  credit  not  exceeding  one  year, 
payable  in  gross  or  in  installments,  and  in  such  kind  of  money,  with  interest, 
as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel  or  in  subdivi- 
sions, as  the  executor  or  administrator  shall  judge  most  beneficial  to  the  estate, 
unless  the  court  otherwise  specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in  such  devise  with  the  pay- 
ment of  debts  or  legacies,  the  court  must  order  the  remainder  to  be  sold  before 
that  so  devised.  Every  such  sale  must  be  ordered  to  be  made  at  public  auction, 
unless,  in  the  opinion  of  the  court,  it  would  benefit  the  estate  to  sell  the  whole 
or  some  part  of  such  real  estate  at  private  sale.  The  court  may,  if  the  same 
is  asked  for  in  the  petition,  order  or  direct  such  real  estate,  or  any  part  thereof, 
to  be  sold  at  either  public  or  private  sale,  as  the  executor  or  administrator  shall 
judge  to  be  most  beneficial  for  the  estate.  If  the  executor  or  administrator 
neglects  or  refuses  to  make  a  sale  under  the  order  and  as  directed  therein,  he 
may  be  compelled  to  sell,  by  order  of  the  court,  made  on  motion,  after  due 
notice,  by  any  party  interested. 


Amendments  to  Code  of  Civil  Puoceduke.  105 

(800) 
Sec.  1552.  Tiie  executor  or  administrator^  after  making  any  sale  of  real 
estate,  must  make  a  return  of  his  proceedings  to  the  court,  which  must  be 
filed  in  the  office  of  the  clerk  at  any  time  subsequent  to  the  sale.  A  hearing 
upon  the  return  of  the  proceedings  may  be  asked  for  in  the  return  or  by  peti- 
tion subsequently,  and  thereupon  the  clerk  must  fix  the  day  for  the  hearing, 
of  which  notice  of  at  least  ten  days  must  be  given  by  the  clerk  by  notices' 
posted  in  three  public  places  in  the  county  or  by  publication  in  a  newspaper,* 
and  must  briefly  indicate  the  land  sold,  the  sum  for  which  it  was  sold,  and  must; 
refer  to  the  return  for  further  particulars.  Upon  the  hearing,  the  court  must 
examine  the  return  and  witnesses  in  relation  to  the  same,  and  if  the  proceed-* 
ings  were  unfair  or  the  sum  bid  disproportionate  to  the  value,  and  if  it  appears 
that  a  sum  exceeding  such  bid  at  least  ten  per  cent  exclusive  of  a  new  sale 
may  be  obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be  had, 
of  which  notice  must  be  given,  and  the  sale  in  all  respects  conducted  as  if  no 
previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent  more  in  amount 
than  that  named  in  the  return  be  made  to  the  courts  in  writing,  by  a  respon- 
sible person,  it  is  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm, 
the  sale  to  such  person,  or  to  order  a  new  sale.  [Amendment  approved  March 
31;  1891;  Stats.  1891,  p.  427.] 

(805) 
Sec.  1669.  When  any  sale  is  made  by  an  executor  or  administrator,  pur- 
suant to  provisions  of  this  chapter,  of  lands  subject  to  any  mortgage  or  other 
lien,  which  is  a  valid  claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase  money  must  be  applied,  after  paying  the 
necessary  expenses  of  the  sale,  first,  to  the  payment  and  satisfaction  of  the 
mortgage  or  lien,  and  the  residue,  if  any,  in  due  course  of  administration. 
The  application  of  the  purchase  mon^'  to  the  satisfaction  of  the  mortgage 
or  lien  must  be  made  without  delay;  and  the  land  is  subject  to  such  mortgage 
or  lien  until  the  purchase  money  has  been  actually  so  applied.  No  claim 
against  any  estate,  which  has  been  presented  and  allowed,  is  affected  by  the 
statute  of  limitations,  pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase  money,  or  so  much  thereof  as  may  be  sufficient  to  pay  such  mort- 
gage or  lien,  with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be 
paid  into  the  court,  to  be  received  by  the  clerk  thereof,  whereupon  the  mort- 
gage or  lien  upon  the  land  must  cease  and  the  purchase  money  must  be  paid 
over  by  the  clerk  of  the  court  without  delay,  in  payment  of  the  expenses  of  the 
Bale,  and  in  satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other  lien 
was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  executor  or  adminis- 
trator, unless  for  good  cause  shown,  after  notice  to  the  executor  or  adminis- 
trator, the  court  otherwise  directs.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  p.  97.     In  effect  April  1(5,  1880.J 

(806) 
Sec.  1573.     No  action  for  the  recovery  of  any  estate  sold  by  an  executor  or 
administrator,  under  the  provisions  of  this  chapter,  can  be  maintained  by  any 
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heir  or  other  person  claiming  under  the  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  final  account  of  the  executor 
or  administrator.  An  action  to  set  aside  the  sale  may  be  instituted  and  main- 
tained  at  any  time  within  three  years  from  the  discovery  of  the  fraud,  or  other 
grounds  upon  which  the  action  is  based.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  p.  112.     In  effect  April  16,  1880.] 

(807) 
Sec.  1575.  When  a  sale  has  been  made  by  an  executor  or  administrator  of 
any  property  of  the  estate,  real  or  personal,  he  must  return  to  the  court,  within 
thirty  days  thereafter,  an  account  of  sales,  verified  by  his  affidavit,  or  in  case 
of  his  absence  from  the  county,  or  other  inability,  by  the  affidavit  of  his  attor- 
ney. If  he  neglects  to  make  such  return,  he  may  be  punished  by  attachment, 
or  his  letters  may  be  revoked,  one  day's  notice  having  been  first  given  him  to 
appear  and  show  cause  why  such  attachment  should  not  issue,  or  such  revoca- 
tion should  not  be  made.  [Approved  March  3,  1897;  Stats.  1897,  c.  QQ.  In 
effect  immediately.! 

(807) 
Sec.  1576.     No  executor  or  administrator  must,  directly  or  indirectly,  pur- 
chase any  property  of  the  estate  he  represents,  nor  must  he  be  interested  in 
any  sale. 

(807) 
Sec.  1577.  Whenever  in  any  estate  now  being  administered  or  that  may 
hereafter  be  administered  it  shall  appear  to  the  superior  court,  or  a  judge  there- 
of, to  be  for  the  adyantage  of  the  estate  to  raise  money  upon  a  note  or  notes, 
to  be  secured  by  a  mortgage  of  the  real  property  of  any  decedent,  or  of  a 
minor,  or  an  incompetent  person,  or  any  part  thereof,  or  to  make  a  lease  of  said 
realty  or  any  part  thereof,  the  court  or  judge,  as  often  as  occasion  therefor  shall 
arise  in  the  administration  of  any  estate,  may,  on  a  petition,  notice,  and  hear- 
ing as  provided  in  this  article,  authorize,  empower,  and  direct  the  executor  or 
administrator  or  guardian  of  such  minor  or  incompetent  person  to  mortgage 
such  real  estate  or  any  part  thereof,  and  to  execute  a  note  or  notes  to  be  se- 
cured by  such  mortgage,  or  to  lease  such  real  estate  or  any  part  thereof. 
[Amendment  approved  March  3,  1893;  Stats.  1893,  p.  72.  In  effect  imme- 
diately.] 

(808) 

Sec.  1578.  To  obtain  an  order  to  mortgage  such  realty,  the  proceedings  to 
be  taken  and  the  effect  thereof  shall  be  as  follows: 

First.  The  executor  or  administrator  of  any  estate,  or  guardian  of  any 
minor  or  incompetent  person,  or  any  person  interested  in  the  estates  of  such 
decedents,  minors,  or  incompetent  persons,  may  file  a  verified  petition  show- 
ing: 
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1.  The  particular  purpose  or  purposes  for  which  it  is  proposed  to  make  the 
note  or  notes  and  mortgage,  which  shall  be  either  to  pay  the  debts,  legacies, 
or  charges  of  administration,  or  to  pay,  reduce,  extend,  or  renew  some  lien 
or  mortgage  already  subsisting  in  said  realty  or  some  part  thereof . 

2.  A  statement  of  the  debts,  legacies,  charges  of  administration,  liens  or 
mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the  case  may  be. 

3.  The  advantage  that  may  accrue  to  the  estate  from  raising  the  required 
money  by  note  or  notes  and  mortgage  or  providing  for  the  payment,  reduc- 
tion, extension,  or  renewal  of  the  subsisting  liens  or  mortgages,  as  the  case 
may  be. 

4.  The  amount  to  be  raised,  with  a  general  description  of  the  property  pro- 
posed to  be  mortgaged;  and, 

5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
deceased,  or  of  the  minor,  or  of  the  incompetent  person,  as  the  case  may  be, 
so  far  as  known  to  the  petitioner. 

Second.  Tpon  filing  such  petition,  an  order  shall  l)e  made  by  the  court  or 
judge,  requiring  all  persons  interested  in  the  estate  to  appear  before  the  court 
or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than  ten 
weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly  indi- 
cating it),  or  some  part  thereof,  should  not  be  mortgaged  for  the  amount  men- 
tioned in  the  petition  (stating  such  amount),  or  such  lesser  amount  as  to  the 
court  or  judge  shall  seem  meet,  and  referring  to  the  petition  on  file  for  further 
particulars. 

Third.  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  may  be  published  for  four  successive  weeks  in  a  newspaper 
of  general  circulation,  published  in  the  county. 

Fourth.  At  the  time  and  at  the  place  appointed  in  the  order  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the 
power  to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
judge),  having  first  receired  satisfactor}-  proof  of  personal  service  or  publica- 
tion of  the  order  to  show  cause,  the  court  or  judge  must  proceed  to  hear  the 
petition  and  any  objections  that  may  be  filed  or  presented  thereto.  Upon  such 
hearing,  witnesses  may  be  compelled  to  attend  and  testify,  in  the  same  man- 
ner, and  with  like  effect,  as  in  other  cases;  and  if,  after  a  full  hearing,  the 
court  or  judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to 
mortgage  the  whole  or  any  portion  of  the  real  estate,  an  order  must  be  made 
authorizing,  empowering,  and  directing  the  executor  or  administrator,  or  the 
guardian  of  such  minor  or  incompetent  person,  to  make  such  mortgage,  and  a 
promissory  note  or  notes  to  the  lender,  for  the  amount  of  the  loan,  to  be  se- 
cured by  said  mortgage;  the  order  may  direct  that  a  lesser  amount  than  that 
named  in  the  petition  be  borrowed,  and  may  prescribe  the  maximum  rate  of 
interest  and  period  of  the  loan,  and  may  direct  in  wliat  coin  or  currency  it 
shall  be  paid,  and  require  that  the  interest  and  the  whole  or  any  part  of  the 
.  principal  be  paid,  from  time  to  time,  out  of  the  whole  estate  or  any  part  thereof, 
and  that  any  buildings  on  the  premises  to  be  mortgaged  shall  be  insured  for 
further  security  of  the  lender,  and  the  premiums  paid  from  such  income. 
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Fifth.  After  the  making  of  the  order  to  mortgage,  the  executor,  admin- 
istrator, or  guardian  of  a  minor  or  of  an  incompetent  person  shall  execute  and 
deliver  a  promissory  note  or  notes  for  the  amount  and  period  specified  in  the 
order,  and  shall  execute,  acknowledge,  and  deliver  a  mortgage  of  the  premises, 
setting  forth  in  the  mortgage  that  it  is  made  by  authority  of  the  order,  and 
giving  the  date  of  such  order.  A  certified  copy  of  the  order  shall  be  recorded 
in  the  office  of  the  county  recorder  of  every  county  in  which  the  encumbered 
land,  or  any  portion  thereof,  lies.  The  note  or  notes  and  mortgage  shall  be 
signed  by  the  executor,  administrator,  or  guardian  as  such,  and  shall  create 
no  personal  liability  against  the  person  so  signing. 

Sixth.  Every  note  or  notes  and  mortgage  so  made  shall  be  effectual  to 
mortgage  and  hpothecate  all  the  right,  title,  interest,  and  estate  which  the 
decedent,  minor,  or  incompetent  person  had  in  the  premises  described  therein 
at  the  time  of  the  death  of  such  decedent,  or  at  the  time  of  the  appointment 
of  the  guardian  of  such  minor  or  of  such  incompetent  person,  or  prior  there- 
to, and  any  right,  title,  or  interest  in  said  premises  acquired  by  the  estate 
of  such  decedent,  minor,  or  incompetent  person,  by  operation  of  law  or  other- 
wise, since  the  time  of  the  death  of  such  decedent,  or  the  appointment  of  the 
guardian  of  such  minor  or  incompetent  person.  Jurisdiction  of  the  court 
to  administer  the  estate  of  such  decedent,  minor,  or  incompetent  person  shall 
be  effectual  to  vest  such  court  and  judge  with  jurisdiction  to  make  the  order 
for  the  note  or  notes  and  mortgage,  and  such  jurisdiction  shall  conclusively 
inure  to  the  benefit  of  the  mortgagee  named  in  the  mortgage,  his  heirs  and 
assigns.  Xo  irregularity  in  the  proceedings  shall  impair  or  invalidate  the 
same  or  the  note  or  notes  and  mortgage  given  in  the  pursuance  thereof,  and 
the  mortgagee,  his  heirs  and  assigns,  shall  have  and  possess  the  same  rights 
and  remedies  on  the  note  or  notes  and  mortgage  as  if  it  had  been  made  by 
the  decedent  prior  to  his  death,  the  minor  after  reaching  the  age  of  maturity, 
or  the  incompetent  person  when  legally  competent;  provided,  however,  that 
upon  any  foreclosure,  if  the  proceeds  of  the  encumbered  property  are  insuffi- 
cient to  pay  the  note  or  notes,  and  mortgage,  no  judgment  or  claim  for  any 
deficiency  of  such  proceeds  to  satisfy  the  note  or  notes  and  mortgage,  or  the 
costs  or  expenses  of  sale,  shall  be  had  or  allowed,  except  in  cases  where  the 
note  or  notes  and  mortgage  were  given  to  pay,  reduce,  extend,  or  renew  a  lien 
or  mortgage  subsisting  on  the  realty,  or  some  part  thereof,  at  the  time  of 
the  death  of  the  decedent,  and  the  indebtedness  secured  by  such  lien  or  mort- 
gage was  an  allowed  and  approved  claim  against  his  estate,  or  a  lien  upon 
the  interest  of  the  minor  in  said  real  estate  at  the  time  it  vested  in  him,  or 
upon  the  estate  of  the  incompetent  at  the  time  the  incompetency  of  the  in- 
competent person  was  so  declared  by  the  court;  and  provided  also,  that  in 
cases  affecting  the  estate  of  the  deceased  persons,  the  part  of  the  indebtednesa 
remaining  unsatisfied  must  be  classed  and  paid  with  other  demands  against 
the  estate,  as  provided  in  article  three,  chapter  ten,  of  title  eleven,  part  three, 
of  this  code,  with  respect  to  mortgages  subsisting  at  the  time  of  death. 
[Amendment  approved  March  3,  1893;  Stats.  1893,  p.  72.  In  effect  im- 
mediately.] 
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(812) 
Sec.  1582.  Actions  for  the  recovery  of  any  property,  real  or  personal,  or 
for  the  possession  thereof,  or  to  quiet  title  thereto,  or  to  determine  any  ad- 
verse claim  thereon,  and  all  actions  founded  upon  contracts,  may  be  main- 
tained by  and  against  executors  and  administrators  in  all  cases  in  which  the 
same  might  have  been  maintained  by  or  against  their  respective  testators  or 
intestates.  [Amendment  approved  March  26,  1895;  Stats.  1895,  p.  80.  In 
effect  March  26,  1895.] 


(813) 
Sec.  1583.  Executors  and  administrators  may  maintain  actions  against  any 
person  who  has  wasted,  destroyed,  taken,  or  carried  away,  or  converted  to  his 
own  use,  the  goods  of  their  testator  or  intestate,  in  his  lifetime.  They  may 
also  maintain  actions  for  trespass  committed  on  the  real  estate  of  the  decedent 
in  his  lifetime.  » 


(813) 
Sec.  1584.  Any  person  or  his  personal  representatives  may  maintain  an 
action  against  the  executor  or  administrator  of  any  testator  or  intestate  who 
in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  person,  or  committed  any 
trespass  on  the  real  estate  of  such  person. 

(815) 
Sec.  1587.     In  actions  by  or  against  executors,  it  is  not  necessary  to  join 
those  as  parties  to  whom  letters  were  issued,  but  who  have  not  qualified. 

(816) 
Sec.  1589.  When  there  is  a  deficiency  of  assets  in  the  hands  of  an  executor 
or  administrator,  and  when  the  decedent,  in  his  lifetime,  has  conveyed  any  real 
estate,  or  any  rights  or  interests  tlierein,  with  intent  to  defraud  his  creditors, 
or  to  avoid  any  right,  debt,  or  duty  of  any  person,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the 
executor  or  administrator  must  commence  and  prosecute  to  final  judgment 
any  proper  action  for  the  recovery  of  the  same;  and  may  recover  for  the  benefit 
of  the  creditor  all  such  real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels,  rights,  or  credits 
which  have  been  so  conveyed  by  the  decedent  in  his  lifetime,  whatever  may 
have  been  the  manner  of  such  fraudulent  conveyance. 

(816) 
Sec.  159-1.     All  real    estate  so  recovered    must  be  sold  for  the  payment  of 
debts,  in  the  same  manner  as  if  the  decedent  had  died  seised  thereof,  upon  ob- 
taining an  order  therefor  from  the  court;  and  the  proceeds  of  all  goods,  chat- 
tels, rights,  and  credits  so  recovered  must  be  appropriated  in  payment  of  the 
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debts  of  the  decedent  in  the  same  manner  as  other  property  in  the  hands  of  the 
executor  or  administrator.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  p.  98.     In  effect  April  16,  1880.] 

(817) 
Sec.  1592.     Commissioners-  Amendment  unconstitutional. 


(817) 
Sec.  1598.  On  the  presentation  of  a  verified  petition  by  any  person  claim- 
ing to  be  entitled  to  such  conveyance  from  an  executor  or  administrator,  set- 
ting forth  the  facts  upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the  petition,  and  must  order 
notice  thereof  to  be  published  at  least  four  successive  weeks  before  such  hear- 
ing, in  such  newspaper  in  this  state  as  he  may  designate.  [Amendment  ap- 
proved April  16,  1880;  Amendments  1880,  p.  99.     In  effect  April  16,  1880.] 

(818) 
Sec.  1600.  If,  after  a  full  hearing  upon  the  petition  and  objections,  and 
examination  of  the  facts  and  circumstances  of  the  claim,  the  court  is  satisfied 
that  the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  executor  or  administrator 
to  execute  a  conveyance  thereof  to  the  petitioner  must  be  made,  entered  on  the 
minutes  of  the  court  and  recorded. 


(819) 
Sec.  1607.     The  decree  provided  for  in  this  chapter  may  direct  the  posses- 
sion of  the  property  therein  described  to  be  surrendered  to  the  person  entitled 
thereto,  upon  his  producing  the  deed  and  a  certified  copy  of  the  decree,  when, 
by  the  terms  of  the  contract,  possession  is  to  be  surrendered. 

(820) 
Sec.  1612.  No  executor  or  administrator  is  chargeable  upon  any  special 
promise  to  answer  damages  or  to  pay  the  debts  of  the  testator  or  intestate  out 
of  his  own  estate,  unless  the  agreement  for  that  purpose,  or  some  memorandum 
or  note  thereof,  is  in  writing  and  signed  by  such  executor  or  administrator,  or 
by  some  other  person  by  him  thereunto  specially  authorized. 

(823) 
Sec.  1618.  When  no  compensation  is  provided  by  the  will,  or  the  executor 
renounces  all  claim  thereto,  he  must  be  allowed  commissions  upon  the  amount 
of  estate  accounted  for  by  him,  as  follows:  for  the  first  thousand  dollars,  at 
the  rate  of  seven  per  cent;  for  all  above  that  sum,  and  not  exceeding  ten  thou- 
sand dollars,  at  the  rate  of  five  per  cent;  for  all  above  ten  thousand  dollars, 
and  not  exceeding  twenty  thousand  dollars,  at  the  rate  of  four  per  cent;  for 
all  above  twenty  thousand  dollars,  and  not  exceeding  fifty  thousand  dollars, 


)  > 
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at  the  rate  of  three  per  cent;  for  all  above  fifty  thousand  dollars,  and  not 
exceeding  one  hundred  thousand  dollars,  at  the  rate  of  two  per  cent;  and  for 
all  above  one  hundred  thousand  dollars,  at  the  rate  of  one  per  cent.  The 
same  commissions  shall  be  allowed  to  administrators.  In  all  cases,  such  further 
allowance  may  be  made  as  the  court  may  deem  just  and  reasonable  for  any 
extraordinary  service,  but  the  total  amount  of  such  extra  allowance  must  not 
exceed  one-half  the  amount  of  commissions  allowed  by  this  section.  Where 
the  property  of  the  estate  is  distributed  in  kind,  and  iuA^olves  no  labor  beyond 
the  custody  and  distribution  of  the  same,  the  commission  shall  be  computed 
on  all  the  estate  above  the  value  of  twenty  thousand  dollars,  at  one-half  of  the 
rates  fixed  in  this  section.  Public  administrators  shall  receive  the  same  com- 
pensation and  allowances  as  are  allowed  in  this  title  to  other  administrators. 
All  contracts  between  an  executor  or  administrator  and  an  heir,  devisee,  or 
legatee,  for  a  higher  compensation  than  that  allowed  by  this  section,  shall  be 
void;  provided,  this  act  shall  not  apply  to  estates  now  in  course  of  administra- 
tion, except  where,  and  to  the  extent  that,  such  estates  consist  of  bonds  and 
other  securities,  to  be  distributed  without  extra  expense  in  administration. 
[Amendment  approved  March  4,  1881;  Amendments  1881,  p.  36.  In  effect 
March  4,  1881.] 

(825) 
Sec.  1622.  Six  months  after  his  appointment,  and  at  any  time  when  re- 
quired by  th^  court,  either  upon  its  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath,  showing  the  amount 
of  money  received  and  expended  by  him,  the  amount  of  all  claims  presented 
against  the  estate,  and  the  names  of  the  claimants,  and  all  other  matters  neces- 
sary to  show  the  condition  of  its  affairs.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  p.  100.     In  effect  April  16,  1880.] 


(825) 

Sec.  1623.     If  the  executor  or  administrator  fails  to  render  an  exhibit  for 

six  months  after  his  appointment,  the  court,  or  a  judge  thereof,  must  cause  a 

citation  to  be  issued  requiring  him  to  appear  and  render  it.     [Amendment 

approved  April  16,  1880;  Amendments  1880,  p.  100.     In  effect  April  16,  1880.] 


(826) 
Sec.  1624.  Any  person  interested  in  the  estate  may,  at  any  time  before  the 
£nal  settlement  of  accounts,  present  his  petition  to  the  court,  or  a  judge 
thereof,  praying  that  the  executor  or  administrator  be  required  to  appear  and 
render  stich  exhibit,  setting  forth  the  facts  showing  that  it  is  necessary  and 
proper  that  such  an  exhibit  should  be  made.  [Amendment,  approved  April 
16,  1880;  Amendments  1880,  100.     In  effect  April  16,  1880.] 
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(825) 
Sec.  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied,  either  from  the  oath 
of  the  applicant  or  from  any  other  testimony  offered,  that  the  facts  alleged 
are  true,  and  considers  the  showing  of  the  applicant  sufficient,  he  must  direct  a 
citation  to  be  issued  to  the  executor  or  administrator,  requiring  him  to  appear, 
at  some  day  to  be  named  in  the  citation,  and  render  an  exhibit  as  prayed  for. 
[Amendment  approved  April  16,  1880;  Amendments  1880,  100.  In  effect 
April  16,  1880.] 

(828) 
Sec.  1636.  All  matters,  including  allowed  claims  not  passed  upon  on  the 
settlement  of  any  former  account,  or  on  rendering  an  exhibit,  or  on  making 
a  decree  of  sale,  may  be  contested  by  the  heirs,  for  cause  shown.  The  hear- 
ing and  allegations  of  the  respective  parties  may  be  postponed  from  time  to 
time,  when  necessary,  and  the  court  may  appoint  one  or  more  referees  to  ex- 
amine the  accounts,  and  make  report  thereon,  subject  to  confirmation;  and 
may  allow  a  reasonable  compensation  to  the  referees,  to  be  paid  out  of  the 
estate  of  the  decedent. 


(829) 
Sec.  1639.  Whenever  it  appears  to  the  court  on  any  hearing  of  an  applica- 
tion for  the  sale  of  real  property,  that  it  would  be  for  the  interest  of  the  estate 
that  personal  property  of  the  estate,  or  some  part  of  such  property,  should  be 
first  sold,  the  court  may  decree  the  sale  of  such  personal  property,  or  any  part 
of  it,  and  the  sale  thereof  shall  be  conducted  in  the  same  manner  as  if  the 
application  had  been  made  for  the  sale  of  such  personal  property  in  the  first 
instance.  [N^ew  section  approved  March  24,  1'874;  Amendments  1873-74,  372. 
In  effect  July  1,  1874.] 

(830) 
Sec.  1640.  Pending  the  settlement  of  any  estate,  on  the  petition  of  any 
party  interested  therein,  and  upon  good  cause  shown  therefor,  the  court  may 
order  anv  monevs  in  the  hands  of  the  executors  or  administrators  to  be  in- 
vested  for  the  benefit  of  the  estate  in  securities  of  the  United  States  or  of  this 
state.  Such  order  can  only  be  made  after  publication  of  notice  of  the  petition 
in  some  newspaper,  to  be  designated  by  the  court  or  a  judge  thereof.  [Amend- 
ment approved  April  16,  1880;  Amendments  1880,  101.  In  effect  April  16, 
1880.] 

(830) 
.    Sec.  1643.     The    debts  of  the  estate,  subject    to  the    provisions  of  section 
twelve  hundred  and  five,  must  be  paid  in  the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United  States; 
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4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and  mortgages 
in  the  order  of  their  date. 

5.  All  other  demands  against  the  estate. 

(831) 
Sec.  1644.     The  preference  given  in  the  preceding  section  to  a  mortgage 
only  extends  to  the  proceeds  of  the  property  mortgaged.     If  the  proceeds  of 
such  property  is  insufficient  to  pay  the  mortgage,  the  part  remaining  unsatis- 
fied must  be  classed  with  other  demands  against  the  estate. 

(831) 
Sec.  1647.  Upon  the  settlement  of  the  accounts  of  the  executor  or  admin- 
istrator, as  required  in  this  chapter,  the  court  must  make  an  order  for  the 
payment  of  the  debts,  as  circumstances  of  the  estate  require.  If  there  is  not 
sufficient  funds  in  the  hands  of  the  executor  or  administrator,  the  court  must 
specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the  whole  prop- 
erty of  the  estate  be  exhausted  by  such  payment  or  distribution,  such  account 
must  be  considered  as  a  final  account,  and  the  executor  or  administrator  is  en- 
titled to  his  discharge  on  producing  and  filing  the  necessary  vouchers  and 
proofs  showing  that  such  payments  have  been  made,  and  ithat  he  has  fuUy^ 
complied  with  the  decree  of  the  court.  [Amendment  approved  March  11,  1876;. 
Amendments  1875-76,  104.     In  effect  in  ninety  days.] 

(833) 
Sec.  1658.  At  any  time  after  the  lapse  of  four  months  from  the  issuing: 
of  letters  testamentary  or  of  administration,  any  heir,  devisee,  or  legatee,  may 
present  his  petition  to  the  court  for  the  legacy  or  share  of  the  estate  to  which 
he  is  entitled,  to  be  given  to  him  upon  his  giving  bonds,  with  security,  for  the 
payment  of  his  proportion  of  the  debts  of  the  estate. 

(834) 
Sec.  1661.     If,  at  the  hearing,  it  appear  that  the  estate  is  but  little  indebted, 
and  that  the  share  of  the  party  applying  may  be  allowed  to  him  without  losa 
to  the  creditors  of  the  estate,  the  court  must  make  an  order  in  conformity  with 
the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order,  before  receiving 
his  share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  ad- 
ministrator a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  executor  or 
administrator,  and  conditioned  for  the  payment,  whenever  required,  of  his 
proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  value  or  amount 
of  the  legacy  or  portion  of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  lieir,  legatee,  or  devisee, 
the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part 
thereof,  designating  it.    If,  in  the  execution  of  the  order,  a  partition  is  neces- 
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sary  between  two  or  more  of  the  parties  interested,  it  must  be  made  in  the 
manner  hereinafter  prescribed.  The  costs  of  these  proceedings  shall  be  paid 
by  the  applicant,  or  if  there  be  more  than  one,  shall  be  apportioned  equally 
amongst  them.  [Amendment  approved  April  16,  1880:  Amendments  1880, 
102.     In  effect  April  16, 1880.] 


(835) 
Sec.  1663.  At  any  time  after  the  lapse  of  one  year  from  the  issuance  of 
letters  testamentary,  or  of  administration,  any  heir,  devisee,  or  legatee  may 
present  his  or  her  petition  to  the  court  for  the  distribution  of  the  net  pro- 
ceeds of  the  share  of  the  said  estate  to  which  he  or  she  will  be  entitled. 
Notice  of  the  application  must  be  given,  as  required  by  section  sixteen  hundred 
and  fifty-nine.  The  executor  or  administrator,  or  any  other  person  interested 
in  the  estate,  may  appear  at  the  time  named  and  resist  the  application,  or  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for  himself.  If 
at  the  hearing  it  appear  that  the  estate  is  but  little  indebted,  and  that  the 
share  of  the  party  applying  may  be  allowed  to  him  without  loss  to  the  creditors 
of  the  estate,  the  court  must  make  an  order  in  conformity  with  the  prayer  of 
the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order,  before  receiving  his 
share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  admin- 
istrator a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
thereof,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  executor  or 
administrator,  and  conditioned  for  the  payment,  whenever  required,  of  his 
proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  amount  or  por- 
tion of  the  proceeds  of  the  estate  which  he  has  received;  provided,  that  where 
the  time  for  filing  or  presenting  claims  has  expired,  and  all  claims  that  have 
been  allowed  have  been  paid,  or  are  secured  by  mortgage  upon  real  estate 
sufficient  to  pay  them,  and  the  court  is  satisfied  that  no  injury  can  result  to  the 
estate,  the  court  may  dispense  with  the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee 
the  proceeds  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  opinion  of  the  court,  it  be  necessary,  in  order  to  as- 
certain the  proceeds  that  any  or  all  of  the  heirs,  legatees  or  devisees  may  be 
entitled  to  that  the  interest  of  any  heir,  legatee,  or  devisee  in  one  or  more 
pieces  or  parcels  of  property  of  the  estate  shall  be  determined  or  ascertained, 
the  court  may  suspend  proceedings  and  direct  the  petitioner  or  petitioners  to 
take  proceedings  under  section  sixteen  hundred  and  sixty-four  of  this  code  to 
ascertain  the  interest  the  petitioner  or  petitioners  will  have  under  the  will  in 
any  piece  or  parcel  of  property.  The  order  must  describe  the  property  in  re- 
lation to  which  proceedings  are  to  be  taken.  Whenever  any  bond  has  been 
executed  and  delivered,  proceedings  upon  any  such  bond  may  be  taken  under 
section  sixteen  hundred  and  sixty-two.  The  cost  of  these  proceedings  shall 
be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall  be  apportioned 
equally  between  them.  [New  section  approved  March  8,  1889:  Stats.  1889,  9<i. 
In  effect  March  8,  1889.] 
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(838) 
Sec.  1665.  Upon  the  final  settlement  of  the  accounts  of  the  executor  or 
administrator,  or  at  any  subsequent  time,  upon  the  application  of  the  executor 
or  administrator,  or  of  any  heir,  legatee,  or  devisee  the  court  muBt  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  executor  or  adminis- 
trator, if  any,  among  the  persons  who  by  law  are  entitled  thereto;  and  if  the 
decedent  has  left  a  surviving  child,  and  the  issue  of  other  children,  and  any 
of  them,  before  the  close  of  the  administration,  have  died  while  under  age  and 
not  having  been  married,  no  administration  on  such  deceased  child's  estate  is 
necessar}',  but  all  the  estate  which  such  deceased  child  was  entitled  to  by  in- 
heritance must,  without  administration,  be  distributed  to  the  other  heirs  at 
law.  A  statement  of  any  receipts  and  disbursements  of  the  executor  or  ad- 
ministrator, since  the  rendition  of  his  final  accounts,  must  be  reported  and 
filed  at  the  time  of  making  such  distribution;  and  a  settlement  thereof,  to- 
gether with  an  estimate  of  the  expenses  of  closing  the  estate,  must  be  made 
by  the  court,  and  included  in  the  order  or  decree,  or  the  court  or  judge  may 
order  notice  of  the  settlement  of  such  supplementary  account,  and  refer  the 
same  as  in  other  cases  of  the  settlement  of  accounts. 


(841) 
Sec.  1668.  The  order  or  decree  may  be  made  on  the  petition  of  the  execu- 
tor or  administrator,  or  of  any  person  interested  in  the  estate.  When  such 
petition  is  filed  the  clerk  of  the  court  must  set  the  petition  for  hearing  by  the 
court  and  give  notice  thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth  the  name  of  the  estate,  the  execu- 
tor or  administrator,  and  the  time  appointed  for  the  hearing  of  the  petition. 
If,  upon  the  hearing  of  the  petition,  the  court,  or  a  judge  thereof,  should  deem 
the  notice  insufficient  from  any  cause,  he  may  order  such  further  notice  to  be 
given  as  may  seem  to  him  proper.  If  partition  be  applied  for,  as  provided  in 
this  chapter,  the  decree  of  distribution  shall  not  devest  the  court  of  jurisdiction 
to  order  partition,  unless  the  estate  is  finally  closed.  [Amendment  approved 
March  3,  1893;  Stats.  1893,  71.] 

• 
(841) 
Sec.  1669.  Before  any  decree  of  distribution  of  an  estate  is  made,  the  court 
must  be  satisfied,  by  the  oath  of  the  executor  or  administrator,  or  otherwise, 
that  all  state,  county,  and  municipal  taxes,  legally  levied  upon  personal  prop- 
erty of  the  estate,  have  been  fully  paid.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  102.     In  effect  April  16,  1880.] 


(843) 

Sec.  1677.     If  the  real  estate  is  in  different    counties,  the    court    may,  if 

deemed  proper,  appoint  commissioners  for  all,  or  different  commissioners  for 

each  county.     The  estate  in  each  county  must  be  divided  separately  among  the 

heirs,  devisees,  or  legatees,  as  if  there  was  no  other  estate  to  be  divided;  but 
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the  coniinissioiiers  first  appointed  must,  unless  otherwise  directed  by  the  court, 
make  division  of  such  real  estate  wherever  situated  within  this  state.  [Amend- 
ment approved  April  16,  1880;  Amendments  1880,  103.  In  effect  April  16, 
1880.] 

(843) 
Sec.  1678.  Partition  or  distribution  of  the  real  estate  may  be  made  as  pro- 
vided in  this  chapter,  although  some  of  the  original  heirs,  legatees,  or  devisees 
may  have  conveyed  their  shares  to  other  persons,  and  such  shares  must  be  as- 
signed to  the  person  holding  the  same,  in  the  same  manner  as  they  otherwise 
Avould  have  been  to  such  heirs,  legatees,  or  devisees. 

(846) 
.  Sec.  1693.  When  personal  property  remains  in  the  hands  of  the  agent  un- 
claimed for  a  year,  and  it  appears  to  the  court  that  it  is  for  the  benefit  of  those 
interested,  it  shall  be  sold  under  the  order  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the  court,  must  be  paid  into 
the  state  treasury.  When  the  payment  is  made,  the  agent  must  take  from  the 
treasury  duplicate  receipts,  one  of  which  he  must  file  in  the  office  of  the  con- 
troller and  the  other  in  the  court.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  104.     In  effect  April  16,  1880.] 

(847) 
Sec.  1696.  When  any  person  appears  and  claims  the  money  paid  into  the 
treasury,  the  court  making  the  distribution  must  inquire  into  such  claim,  and 
being  first  satisfied  of  his  right  thereto,  must  grant  him  a  certificate  to  that 
effect,  under  its  seal;  and  upon  the  presentation  of  the  certificate  to  him,  the 
controller  must  draw  his  warrant  on  the  treasurer  for  the  amount.  [Amend- 
ment approved,  April  16,  1880;  Amendments  1880,  p.  105.  In  effect  April 
16,  1880.] 

(849) 
Sec.  1699.     The  Commissioners'  Amendment  on  page  849  being  unconsti- 
tutional, the  section  of  the  same  number  on  page  848  is  the  one  in  force. 

(850) 
Sec.  1702.  Any  person  named  or  designated  as  a  trustee  in  any  will  which 
has  been  or  shall  hereafter  be  admitted  to  probate  in  this  state  may,  at  any 
time  before  final  distribution,  decline  to  act  as  such  trustee,  and  an  order  of 
court  shall  thereupon  be  made  accepting  such  resignation;  but  the  declination 
of  any  such  person  who  has  qualified  as  executor  shall  not  be  accepted  by  the 
court,  unless  the  same  shall  be  in  writing  and  filed  in  the  nuitter  of  the  estate 
in  the  court  in  which  the  administration  is  pending,  and  such  notice  shall  be 
given  thereof  as  is  required  upon  a  petition  praying  for  letters  of  administra- 
tion.    The  court  in  which  the  administration  is  pending  shall  have  i)ower  ut 
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any  time  before  final  distribution  to  appoint  some  fit  and  proper  person  to  fill 
any  vacancy  in  the  office  of  trustee  under  the  will,  whether  resulting  from  such 
declination,  removal,  or  otherwise;  provided,  it  shall  be  required  by  law  or 
necessary  to  carry  out  the  trust  created  by  the  will,  that  such  vacancy  shall 
be  filled;  and  every  person  so  appointed  shall,  before  acting  as  trustee,  give  a 
bond  such  as  is  required  by  section  one  thousand  three  hundred  and  eighty- 
eight  of  this  code,  of  a  person  to  whom  letters  of  administration  are  directed  to 
issue.  Such  appointment  may  be  made  by  the  probate  judge  upon  the  written 
application  of  any  person  interested  in  the  trust  filed  in  the  probate  proceed- 
ings and  shall  only  be  made  after  notice  to  all  parties  interested  in  the  trust, 
given  in  the  same  manner  as  notice  is  required  to  be  given  of  the  hearing  upon 
the  petition  for  the  probate  of  a  will.  In  each  of  the  preceding  cases  the  court 
may  order  such  further  notice  as  shall  seem  necessary.  In  accepting  a  declina- 
tion under  the  provisions  of  this  section,  the  court  may  make  and  enforce  any 
order  which  may  be  necessary  for  the  preservation  of  the  estate.  This  section 
shall  be  applicable  to  any  and  all  estates  now  pending  in  which  a  final  distri- 
bution and  discharge  has  not  been  granted.  [Became  a  law,  under  constitu- 
tional provision,  \iatliout  govemor^s  approval,  March  16,  1899;  Stats.  1899,  c. 
90.     In  effect  immediately.] 


(850) 
Sec.  lT03a.     Commissioners'  Amendment  unconstitutional. 


(851) 
Sec.  1703^.  When  any  estate  is  distributed"^ by  the  judgment  or  decree  of 
the  court,  as  provided  in  this  chapter,  to  a  minor  or  incompeteut  person  who 
has  no  lawful  guardian  to  receive  the  same,  or  person  authorized  to  receipt 
therefor,  the  portion  of  said  estate  consisting  of  money  shall  be  paid  to  and 
deposited  with  the  county  treasurer  of  the  county  in  which  the  estate  is  being 
probated,  who  shall  give  a  receipt  for  the  same,  and  shall  be  liable  on  his 
official  bond  therefor;  and  said  receipt  shall  be  deemed  and  received  by  the 
court  or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or  administrator, 
with  the  same  force  and  effect  as  if  executed  by  the  distributee  thereof.  And 
this  section  shall  be  applicable  to  any  and  all  estates  now  pending  in  which  a 
final  d-ecree  of  discharge  has  not  been  granted.  Said  moneys  so  paid  into 
the  county  treasury,  shall  be  paid  out,  upon  petition  to,  and  the  order  of  the 
superior  court  or  judge  thereof,  to  the  person  entitled  to  receive  the  same. 
[Approved  February  26,  1897;  Stats.  1897,  c.  40.     In  effect  immediately.] 

(852) 
Sec.  1710.     When  personal  notice  is  required,  and  no  mode  of  giving  it  is 
prescribed  in  this  title,  it  must  be  given  by  citation. 

(853) 
Sec.  1715.     The  appeal  must  be  taken  within  sixty  days  after  the  order,  de- 
cree, or  judgment  is  entered. 
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(854) 
Sec.  1717.  if  no  jury  is  demanded,  the  court  must  try  the  issues  joined. 
If  on  written  demand  a  jury  is  called  by  either  party,  and  the  issues  are  not 
sufficiently  made  up  by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried,  and  sub- 
mit the  same,  together  with  the  evidence  of  each  party,  to  the  jury,  on  which 
they  must  render  a  verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in  this  code  for  civil  ac- 
tions. 

(854) 
Sec.  1718.  At  or  before  the  hearing  of  petitions  and  contests  for  the  pro- 
bate of  wills;  for  letters  testamentary  or  of  administration;  for  sales  of  real 
estate,  and  confirmations  thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceedings  where  all  the  par- 
ties interested  in  the  estate  are  required  to  be  notified  thereof;  the  court  may, 
in  its  discretion,  appoint  some  competent  attorney  at  law  to  represent  in  all 
such  proceedings,  the  devisfees,  legatees,  heirs,  or  creditors  of  the  decedent,  who 
are  minors  and  have  no  general  guardian  in  the  county,  or  who  are  nonresi- 
dents of  the  state;  and  those  interested  who,  though  they  are  neither  such 
minors  or  nonresidents,  are  unrepresented.  The  order  must  specify  the  names 
of  the  title,  and  in  all  such  proceedings  the  party  affirming  is  plaintiff,  and 
the  one  denying  or  avoiding  is  defendant.  Judgments  therein,  on  the  issue 
joined,  as  well  as  for  costs,  may  be  entered  and  enforced  by  execution  or  other- 
wise by  the  court,  as  in  civil  actions.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  p.  106.     In  effect  April  16,  1880.  | 

(855) 
Sec.  17'^3.  If  any  person  has  died  or  shall  hereafter  die  who  at  the  time  of 
his  death  was  the  owner  of  a  life  estate  which  terminates  bv  reason  of  the 
death  of  such  person,  or  if  such  person  at  the  time  of  his  death  was  one  of  the 
spouses  owning  and  occupying  lands  as  a  homestead,  which  lands  by  reason 
of  the  death  of  such  person,  vests  in  the  surviving  spouse;  or  if  such  person 
was  a  married  woman  who  at  time  of  her  death  was  the  owner  of  community 
property  which  passed  upon  her  death  to  the  surviving  husband;  any  person 
interested  in  the  property,  or  in  the  title  thereto,  in  which  such  estates  or 
interests  were  held,  may  file  in  the  superior  court  of  the  county  in  which  the 
property  is  situated,  his  verified  petition  setting  forth  such  facts,  and  there- 
upon and  after  such  notice  by  publication  or  otherwise,  as  the  court  may  order, 
the  court  shall  hear  such  petition  and  the  evidence  offered  in  support  there- 
of, and  if  upon  such  hearing  it  shall  appear  that  such  life  estate  of  such  de- 
ceased person  absolutely  terminated  by  reason  of  his  death,  or  such  home- 
stead or  community  property  vested  in  the  survivor  of  such  marriage,  the 
court  shall  make  a  decree  to  that  effect,  and  thereupon  a  certified  copy  of  such 
decree  mav  be  recorded  in  the  office  of  the  countv  recorder,  and  thereafter 
shall  have  the  same  eifect  as  a  final  decree  of  distribution  so  recorded.  [Ap- 
proved March  4,  1897:  Stats.  1897,  c.  71.     In  effect  immediately.] 
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(857) 
Sec.  1733.  When  the  public  administrator  complains  to  the  superior  court, 
or  a  judge  thereof,  on  oath,  that  any  person  has  concealed,  embezzled,  or  dis- 
posed of,  or  has  in  his  possession  any  money,  goods,  property,  or  effects,  to  the 
possession  of  which  such  administrator  is  entitled  in  his  official  capacity,  the 
court  or  judge  may  cite  such  person  to  appear  before  the  court,  and  may  ex- 
amine him,  on  oath,  touching  the  matter  of  such  complaint.  [Amendment, 
approved  April  16,  1880;  Amendments  1880,  p.  107.     In  effect  April  16,  1880.] 

(857) 
Sec.  1734.  All  such  interrogatories  and  answers  must  be  reduced  to  writing 
and  signed  by  the  party  examined,  and  filed  in  the  court.  If  the  person  so 
cited  refuses  to  appear  and  submit  to  such  examination,  or  to  answer  such 
interrogatories  as  may  be  put  to  him  touching  the  matter  of  such  complaint, 
the  court  may  commit  him  to  the  county  jail,  there  to  remain,  in  close  custody, 
until  he  submits  to  the  order  of  the  court.  [Amendment,  approved  April  16, 
1880;  Amendments  1880,  p.  107.    In  effect  April  16,  1880.] 

(858) 
Sec.  1737.'  It  is  the  duty  of  every  public  administrator,  as  soon  as  he  shall 
receive  the  same,  to  deposit  with  the  county  treasurer  of  the  county  in  which 
the  probate  proceedings  are  pending,  all  moneys  of  the  estate  not  required  for 
the  current  expenses  of  the  administration;  and  such  moneys  may  be  drawn 
upon  the  order  of  the  executor  or  administrator,  countersigned  by  a  superior 
judge,  when  required  for  the  purposes  of  administration.  It  shall  be  the  duty 
of  the  county  treasurer  to  receive  and  safely  keep  all  such  moneys,  and  pay 
them  out  upon  the  order  of  the  executor  or  administrator,  when  countersigned 
by  a  superior  judge,  and  not  otherwise,  and  to  keep  an  account  with  such  es- 
tate of  all  moneys  received  and  paid  to  him;  and  the  county  treasurer  shall  be 
allowed  one  per  cent  upon  all  moneys  received  and  kept  by  him,  and  no  greater 
fees  for  any  services  herein  provided;  and  for  the  safekeeping  and  payment 
of  all  such  moneys,  as  herein  provided,  the  said  treasurer  and  his  sureties  shall  be 
responsible  upon  his  official  bond.  The  moneys  thus  deposited  may,  upon  order 
of  the  court,  be  invested,  pending  the  proceedings,  in  securities  of  the  United 
States,  or  of  this  state,  when  such  investment  is  deemed  by  the  court  to  be  for 
the  best  interests  of  the  estate.  After  a  final  settlement  of  the  affairs  of  any  es- 
tate, if  there  be  no  heirs,  or  other  claimants  thereof,  the  county  treasurer  shall 
pay  into  the  state  treasury  all  moneys,  and  effects  in  his  hands  belonging  to  the 
estate,  upon  order  of  the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  state,  they  must  be  disposed  of  as  other  escheated  estates.  [Amendment, 
approved  April  16,  1880;  Amendments  1880,  p.  108.     In  effect  April  16,  1880.J 

(860) 
Sec.  1747.     The  superior  court  of  each  county,  when  it  appears  necessary 
or  convenient,  may  appoint  guardians  for  the  persons  and  estates,  or  either 
of  them,  of  minors  who  have  no  guardian  legally  appointed  by  will  or  deed. 


Amendmknts  to  Codk  of  Civil  PaocKDritE.  120 

and  who  are  inhabitants  or  residents  of  the  eountv,  or  who  reside  without 
the  state  and  have  estate  within  the  county.  Such  appointment  may  be  made 
on  the  petition  of  a  relative  or  other  person  on  behalf  of  the  minor,  or  on 
the  petition  of  the  minor,  if  fourteen  years  of  age.  Before  making  such  ap- 
pointment, the  court  must  cause  such  notice  as  such  court  deems  reasonable 
to  be  given  to  any  person  having  the  care  of  such  minor,  and  to  such  relatives 
of  the  minor  residing  in  the  county  as  the  court  may  deem  proper.  [Amend- 
ment, approved  April  15,  1880;  Amendments  1880,  p.  (>5.  In  effect  April 
15,  1880.] 

(861) 
Sec.  1750.  When  a  guardian  has  been  appointed  by  the  court  for  a  minor 
under  the  age  of  fourteen  years,  the  minor,  at  any  time  after  he  attains  that 
age,  may  appoint  his  own  guardian^  subject  to  the  approval  of  the  court. 
[Amendment,  approved  April  15,  1880;  Amendments  1880,  p.  65.  In  effect 
April  15,  1880.] 

(862) 
Sec.  1752.     If  the  minor  has  no  father  or  mother  living,  competent  to  have 
the  custody  and  care  of  his  education,  the  guardian  appointed  shall  have  the 
same. 

(862) 
Sec.  1753.     Every  guardian  appointed  shall  have  the  custody  and  care  of 
the  education  of  the  minor,  and  the  care  and  management  of  his  estate,  until 
such  minor  arrives  at  the  age  of  majority  or  marries,  or  until  the  guardian 
is  legally  discharged. 

(863) 
Sec.  1758.  Every  testamentary  guardian  must  give  bond  and  qualify,  and 
has  the  same  powers  and  must  perform  the  same  duties  with  regard  to  the 
person  and  estate  of  his  ward  as  guardians  appointed  by  the  court,  except 
so  far  as  their  powers  and  duties  are  legally  modified,  enlarged,  or  changed 
by  the  will  by  which  such  guardian  was  appointed.  [Amendment  approved 
April  15,  1880;  Amendments  1880,  p.  67.     In  effect  April  15,  1880.] 

(864) 
Sec.  1760.     Commissioners'  Amendment  unconstitutional. 

(864) 
Sec.  1763.  When  it  is  represented  to  the  superior  court,  or  a  judge  thereof, 
upon  verified  petition  of  any  relative  or  friend,  that  any  person  is  insane,  or 
from  any  cause  mentally  incompetent  to  manage  his  property,  such  court  or 
judge  must  cause  a  notice  to  be  given  to  the  supposed  insane  or  incompetent 
person  of  the  time  and  place  of  hearing  the  case,  not  less  than  five  days 
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before  the  time  so  appointed;  and  such  person,  if  able  to  attend,  must  be 
produced  on  the  hearing.  [Amendment  approved  April  15,  1880;  Amend- 
ments 1880,  p.  67.     In  effect  April  15,  1880.] 

(865) 
Sec.  1766.  Any  person  who  has  been  declared  insane  or  incompetent,  or 
the  guardian,  or  any  relative  of  such  person  within  the  third  degree,  or  any 
friend,  may  apply,  by  petition,  to  the  superior  court  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration  to  capacity  judicially 
determined.  The  petition  shall  be  verified,  and  shall  state  that  such  person 
is  then  sane  or  competent.  Upon  receiving  the  petition,  the  court  must  ap- 
point a  day  for  a  hearing  before  the  court,  and,  if  the  petitioner  request  it, 
shall  order  an  investigation  before  a  jury,  which  shall  be  summoned  and 
impaneled  in  the  same  manner  as  juries  are  summoned  and  impaneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to  be  given  to  the 
guardian  of  the  person  so  declared  insane  or  incompetent,  if  there  be  a 
guardian,  and  to  his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the  guardian  or 
relative  of  the  person  so  declared  insane  or  incompetent,  and,  in  the  discretion 
of  the  court,  any  other  person  may  contest  the  right  to  the  relief  demanded. 
Witnesses  ,may  be  required  to  appear  and  testify,  a^  in  civil  cases,  and  may 
be  called  and  examined  by  the  court  on  its  own  motion.  If  it  be  found  that 
the  person  be  of  sound  mind,  and  capable  of  taking  care  of  himself  and  his 
property,  his  restoration  to  capacity  shall  be  adjudged,  and  the  guardian  of 
such  person,  if  such  person  be  not  a  minor,  shall  cease.  [Amendment, 
approved  April  15,  1880;  Amendments  1880,  p.  67.     In  effect  April  15,  1880.] 

(866) 
Sec.  1768.  Kvery  guardian  appointed  under  the  provisions  of  'this  chapter^ 
whether  for  a  minor  or  any  other  person,  must  pay  all  just  debts  due  from  the 
ward,  out  of  his  personal  estate,  and  the  income  of  his  real  estate,  if  sufficient;, 
if  not,  then  out  of  his  real  estate,  upon  obtaining  an  order  for  the  sale  thereof,, 
and  disposing  of  the  same  in  the  manner  provided  in  this  title  for  the  sale  of 
real  estate  of  decedents.  ' 


(868) 
Sec.  1773.  Every  guardian  must  return  to  the  court  an  inventory  of  the 
estate  of  his  ward  within  three  months  after  his  appointment,  and  annually 
thereafter.  When  the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to  the  court.  The  court 
may,  upon  application  made  for  that  purpose  by  any  person,  compel  the 
guardian  to  render  an  account  to  the  court  of  the  estate  of  his  ward.  The 
inventories  and  accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by 
the  guardian.  All  the  estate  of  the  ward  described  in  the  first  inventory  must 
be  appraised  by  appraisers  appointed,  sworn,  and  acting  in  the  manner  provided 
for  regulating  the  settlement    of    the  estates  of    decedents.     Such  inventory^ 
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with  the  appraisement  of  the  property  therein  described,  must  be  recorded  by 
the  clerk  of  the  court  in  a  proper  book  kept  in  his  office  for  that  purpose. 
Whenever  any  other  property  of  the  estate  of  any  ward  is  discovered,  not  in- 
cluded in  the  inventory  of  the  estate  already  returned,  and  whenever  any 
other  property  has  been  succeeded  to,  or  acquired  by  any  ward,  or  for  his 
benefit,  the  like  proceedings  must  be  had  for  the  return  and  appraisement 
thereof  that  are  herein  provided  in  relation  to  the  first  inventory  and  return. 
[Amendment,  approved  April  15,  1880;  Amendments  1880,  p.  68.  In  effect 
April  15,  1880.] 

(868) 
Sec.  1774.     The   guardian   must,  upon  the  expiration  of  a  year   from  the 
time  of  his  appointment,  and  as  often  thereafter  as  he  may  be  required,  pre- 
sent his  account  to  the  court    for   settlement  and  allowance.     [Amendment, 
approved  April  15,  1880;  Amendments.  1880,  p.  68.     In  effect  April  15,  1880.] 


(868) 
Sec.  1776.     Every  guardian  must  be  allowed  the  amount  of  his  reasonable 
expenses  incurred  in  the  execution  of  his  trust,  and  he  must  also  have  such 
compensation  for  his  services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 


(873) 
Sec.  1793.  When  a  person  liable  to  be  put  under  guardianship,  according 
to  the  provisions  of  this  chapter,  resides  without  this  state  and  has  estate 
therein,  any  friend  of  such  person,  or  anyone  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  superior  court  of  any  county  in  which 
there  is  any  estate  of  such  absent  person,  for  the  appointment  of  a  guardian, 
and  if,  after  notice  given  to  all  interested,  in  such  manner  as  such  court  orders 
by  publication  or  otherwise,  and  a  full  hearing  and  examination,  it  appears 
proper,  a  guardian  for  such  absent  person  may  be  appointed.  [Amendment, 
approved  April  15,  1880;  Amendments  1880,  p.  70.    In  effect  April  15,  1880.] 


(874) 
Sec.  1800.  Upon  complaint  made  to  him  by  any  guardian,  ward,  creditor,  or 
other  person  interested  in  the  estate  or  having  a  prospective  interest  therein 
as  heir  or  otherwise,  against  anyone  suspected  of  having  concealed,  embezzled, 
or  conveyed  away  any  of  the  money,  goods,  or  effects,  or  an  instrument  in  writ- 
ing belonging  to  the  ward  or  to  his  estate,  the  superior  court,  or  a  judge 
thereof,  may  cite  such  suspected  person  to  appear  before  such  court,  and  may 
examine  and  proceed  with  him  on  such  charge  in  the  manner  provided  in  this 
title  with  respect  to  persons  suspected  of  and  charged  with  concealing  or  em- 
bezzling the  effects  of  a  decedent.  [Amendment  approved  April  15,  1880; 
Amendments  1880,  p.  71.     In  effect  April  15,  1880.] 
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(876) 
Sec.  1807.     The  court,  in  its  discretion,  whenever  necessary,  may  appoint 
more  than  one  guardian  of  any  pt»rson  subject  to  guardianship,  who  must 
give  bond  and  be  governed  and  liable  in  all  respects  as  a  sole  guardian. 

(876) 
Sec.  1809.     The  provisions  of  section  ten  hundred  and  fifty-seven  are  hereby 
declared  to  apply  to  guardians  appointed  by  the  court,  and  to  the  bonds  taken 
or  to  be  taken  from  such  guardians,  and  to  the  sureties  on  such  bonds. 

(878) 

Sec.  1818.  The  sole  trader  mivst  make  and  file  with  the  clerk  of  the  court  an 
affidavit,  in  the  following  form: 

I,  A  B,  do,  in  the  presence  of  Almighty  God,  solemnly  swear  thai;  this  ap- 
plication was  made  in  good  faith,  for  the  purpose  of  enabling  me  to  support 
myself  (and  any  dependent,  such  as  husband,  parent,  sister,  child,  or  the  like, 
naming  them,  if  any),  and  not  with  any  view  to  defraud,  delay,  or  hinder  any 
creditor  or  creditors  of  my  husband;  and  that  of  the  moneys  so  to  be  used  by 
me  in  business,  not  more  than  five  hundred  dollars  have  come  either  directly 
or  indirectly  from  my  husband.     So  help  me  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must  be  re- 
corded in  the  office  of  the  recorder  of  the  county  where  the  business  is  to  be 
carried  on,  in  a  book  to  be  kept  for  such  purpose. 

(879) 
Sec.  1822.  Nothing  in  this  code  affects  any  of  the  provisions  of  "an  act  for 
tba  relief  of  insolvent  debtors  and  protection  of  creditors,"  approved  May  4, 
1852,  or  of  the  acts  amendatory  thereof,  approved  respectively  March  12,  1858, 
April  27,  1860,  and  April  27,  1863;  but  such  acts  are  recognized  as  continuing 
in  force  notwithstanding  the  provisions  of  this  code. 

(880) 
Sec.  1822a.     Commissioners*  Amendment  unconstitutional. 


(880) 
Sec.   1822b.     Commissioners'  Amendment  unconstitutional. 


(881) 
Sec.  1825.     The  law  of  evidence,  which  is  the  subject  of  this  part  of  the 
code,  is  a  collection  of  general  rules  established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disputable 
and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  eflFect  of  evidence. 
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(885) 
Sec.  1848.  The  rights  of  a  party  cannot  be  prejudiced  by  the  declaration, 
act,  or  omission  of  another,  except  by  virtue  of  a  particular  relation  between 
them;  therefore,  proceedings  against  one  cannot  affect  another.  [Amendment 
approved  March  24,  1874;  Amendments  1873-74,  p.  380.  In  effect  July  1, 
1874.] 

(888) 
Sec.  1851.  And  where  the  question  in  dispute  between  the  parties  is  the 
obligation  or  duty  of  a  third  person,  whatever  would  be  the  evidence  for  or 
against  such  person  is  prima  facie  evidence  between  the  parties.  [Amend- 
ment approved  March  24,  1874;  Amendments  1873-74,  p.  380.  In  effect  July 
1,  1874.] 

(888) 
Sec.  1852.     The  declaration,  act,  or  omission  of  a  member  of  a  family,  who 
is  a  decedent,  or  out  of  the  jurisdiction,  is  also  admissible  as  evidence  of  com* 
raon  reputation,  in  ca.ses  where,  on  questions  of  pedigree,  such  reputation  is  ad- 
missible. 


(889) 
Sec.  1855.     There  can  be  no  evidence  of  the  contents  of  a  writing,  other 
than  the  writing  itself,  except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made; 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a  pub- 
lic officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record  ifr 
made  evidence  by  this  code  or  other  statute; 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents,, 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the  original 
or  of  the  record  must  be  produced;  in  those  mentioned  in  subdivisions  one 
and  two,  either  a  copy  or  oral  evidence  of  the  contents.  [Amendment  ap- 
proved March  24,  1874;  Amendments  1873-74,  p.  380.     In  effect  July  1,  1874.] 

(903) 
Sec.  1870.     In  conformity  with  the  preceding  provisions,  evidence  may  be 
given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence  against  such 
party; 
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3.  An  act  or  declaration  of  another,  in  the  presence  and  within  the  observa- 
tion of  a  party,  and  his  conduct  in  relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  person  in  respect 
to  the  relationship,  birth,  marriage,  or  death  of  any  person  related  by  blood  or 
marriage  to  such  deceased  person;  the  act  or  declaration  of  a  deceased  person 
done  or  made  against  his  interest  in  respect  to  his  real  property;  and  also  in 
criminal  actions,  the  act  or  declaration  of  a  dying  person,  made  under  a  sense 
of  impending  death,  respecting  the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration  of  a  partner 
or  agent  of  the  party,  within  the  scope  of  the  partnership  or  agency,  and  dur- 
ing its  existence.  The  same  rule  applies  to  the  act  or  declaration  of  a  joint 
owner,  joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator  against 
his  coconspirator,  and  relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  transaction,  as  ex- 
plained in  section  eighteen  hundred  and  fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  unable 
to  testify,  given  in  a  former  action  between  the  same  parties,  relating  to  the 
same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a  per- 
son, when  he  has  knowledge  of  the  person  or  handwriting;  his  opinion  on  a 
question  of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of  which 
is  in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the  opinion  of 
an  intimate  acquaintance  respecting  the  mental  sanity  of  a  person,  the  reason 
for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  controversy,  respecting  facts 
of  a  public  or  general  interest  more  than  thirty  years  old,  and  in  cases  of  pedi- 
gree and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instrument, 
where  such  true  character  is  not  otherwise  plain;  but  usage  is  never  admis- 
sible, except  as  an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  common 
reputation;  and  entries  in  family  bibles,  or  other  family  books  or  charts;  en- 
gravings on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed  or  are  logi- 
cally inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  witness,  as  explained  in 
section  eighteen  hundred  and  forty-seven. 

(916) 
Sec.  1875.     Courts  take  judicial  notice  of  the  following  facts: 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal 
expressions; 

2.  Whatever  is  established  by  law; 
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3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judicial 
departments  of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office  of  the 
principal  officers  of  government  in  the  legislative,  executive,  and  judicial  de- 
partments of  this  state  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sovereign 
recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of  no- 
taries public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions 
and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books  or 
documents  of  reference. 

(919) 
Sec.  1880.     The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for  ex- 
amination; 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating 
them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or  persons  in 
whose  behalf  an  action  or  proceeding  is  prosecuted  against  an  executor  or  ad- 
ministrator, upon  a  claim  or  demand  against  the  estate  of  a  deceased  person, 
as  to  any  matter  or  fact  occurring  before  the  death  of  such  deceased  person. 
[Amendment  approved  April  16,  1880;  Amendments  1880,  p.  112.  In  effect 
April  16,  1880.] 

(921) 
Sec.  1881.     There  are  particular  relations  in  which  it  is  the  policy  of  the 
law  to  encourage  confidence  and  to  preserve  it  inviolate;  therefore,  a  person 
cannot  be  examined  as  a  witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his  wife  without  her  con- 
sent; nor  a  wife  for  or  against  her  husband  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterward,  be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by  one  to  the  other  during  the  mar- 
riage; but  this  exception  does  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  professional  employment;  nor  can  an  attorney's  secretary,  sten- 
ographer, or  clerk  be  examined,  without  the  consent  of  his  employer,  con- 
cerning any  fact  the  knowledge  of  which  has  been  acquired  in  such  capacity; 
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3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  making 
the  confession,  be  examined  as  to  any  confession  made  to  him  in  his  profes- 
sional character  in  the  course  of  discipline  enjoined  by  the  church  to  which  he 
belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his  pa- 
tient, be  examin^  in  a  civil  action  as  to  any  information  acquired  in  attending 
the  patient,  which  was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient; 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to  him 
in  official  confidence,  when  the  public  interests  would  suffer  by  the  disclosure. 
[Amendment  approved  March  23,  1893;  Stats.  1893,  p.  301.  In  effect  im- 
mediately.] 

(923) 
Sec.  1882.     Commissioners'  Amendment  unconstitutional. 

(928) 
Sec.  1905.  A  judicial  record  of  this  state,  or  of  the  United  States,  may  be 
proved  by  the  production  of  the  original  or  by  a  copy  thereof  certified  by  the 
clerk  or  other  person  having  the  legal  custody  thereof.  That  of  a  sister  state 
may  be  proved  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court  an- 
nexed, if  there  be  a  clerk  and  seal,  together  with  a  certificate  of  the  chief  judge 
or  presiding  magistrate,  that  the  attestation  is  in  due  form. 

(928) 
Sec.  1906.  A  judicial  record  of  a  foreign  country  may  be  proved  by  the  at- 
testation of  the  clerk,  with  the  seal  of  the  court  annexed,  if  there  be  a  clerk 
and  seal,  or  of  the  legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief  judge  or  presiding 
magistrate,  that  the  person  making  th'e  attestation  is  the  clerk  of  the  court,  or 
the  legal  keeper  of  the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form.  The  signature  of 
the  chief  judge  or  presiding  magistrate  must  be  authenticated  by  the  certificate 
of  the  minister  or  ambassador,  or  a  consul,  vice*consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [Amendment  approved  March  24, 
1874;  Amendments  1873-74,  p.  382.     In  effect  July  1,  1874.] 

(937) 
Sec.  1910.     The  parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the  former  case,  and  a 
judgment  or  other  determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both  or  either. 

(937) 
Sec.  1915.     The  effect  of  the  judgment  of  any  other  tribunal  of  a  foreign 
country  having  jurisdiction  to  pronounce  the  judgment,  is  as  follows: 
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1.  In  case  of  a  judgment  against  a  specific  tilings  the  judgment  is  con- 
clusive upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is  presumptive  evi- 
dence of  a  right  as  hetween  the  parties  and  their  successors  in  interest  hy  a  suh- 
sequent  title,  and  can  only  be  repelled  by  evidence  of  a  want  of  jurisdiction, 
want  of  notice  to  the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

(938) 
Sec.  1918.     Other  official  documents  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records  of  the  state  department, 
of  the  state  and  of  the  United  States,  by  the  records  of  the  state  department 
of  the  United  States,  certified  by  the  heads  of  those  departments  respectively. 
They  may  also  be  proved  by  public  documents  printed  by  the  order  of  the  leg- 
islature or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  legislature  of  this  state  or  of  Congress,  by  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk  or  printed  by  their 
order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  sister 
state  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  for- 
eign country,  by  journals  published  by  their  authority,  or  commonly  received 
in  that  country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  country  or 
sovereign,  or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States; 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board  or  department 
thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book 
published  by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof,  together  with  the  certificate  of  the 
secretary  of  state,  judges  of  the  supreme,  superior,  or  county  court,  or  mayor 
of  a  city  of  such  state,  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by 
a  copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate,  under  seal  of 
the  countr}'  or  sovereign,  that  the  document  is  a  valid  and  subsisting  document 
of  such  country,  and  that  the  copy  is  duly  certified  by  the  officer  having  the 
legal  custody  of  the  original; 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 
certificate  of  the  legal  custodian  thereof.  [Amendment  approved  March  24, 
1874;  Amendments  1873-74,  p.  383.     In  effect  July  1,  1874.] 

(940) 
Sec.  1921.     A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace 
of  a  sister  state,  of  a  judgiueut  rendered  by  him,  of  the  proceedings  in  the 
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action  before  the  judgment,  of  the  execution  and  return,  if  any,  subscribed  by 
the  justice  and  verified  in  the  manner  prescribed  in  the  next  section,  is  ad- 
missible evidence  of  the  facts  stated  therein. 

(941) 
Sec.  1922.  There  must  be  attached  to  the  transcript  a  certificate  of  the 
justice  that  the  transcript  is  in  all  respects  correct,  and  that  he  had  jurisdic- 
tion of  the  action,  and  also  a  further  certificate  of  the  clerk  or  prothonotary 
of  the  county  in  which  the  justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  the  seal  of  the  county,  or  the  seal  of  the  court  of  common  pleas 
or  county  court  thereof,  certifying  that  the  person  subscribing  the  transcript 
was,  at  the  date  of  the  judgment,  a  justice  of  the  peace  in  the  county,  and  that 
the  signature  is  genuine.  Such  judgment,  proceedings,  and  jurisdiction  may 
also  be  proved  by  the  justice  himself,  on  the  production  of  his  docket,  or  by 
a  copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 


(941) 
Sec.  1925.  A  certificate  of  purchase  or  of  location  of  any  lands  in  this  state, 
issued  or  made  in  pursuance  of  any  law  of  the  irnited  States  or  of  this  state* 
is  primary  evidence  that  the  holder  or  fissignee  of  such  certificate  is  the  owner 
of  the  land  described  therein;  but  this  evidence  may  be  overcome  by  proof 
that  at  the  time  of  the  location,  or  time  of  filing  a  pre-emption  claim  on  which 
the  certificate  may  have  been  issued,  the  land  was  in  the  adverse  possession  of 
the  adverse  party,  or  those  under  whom  he  claims,  or  that  the  adverse  party 
is  holding  the  land  for  mining  purposes. 

(944) 
Sec.  1935.     A  subscribing  witness  is  one  who  sees  a  writnig  executed  or 
hears  it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs  his  name 
as  a  witness. 


(944) 
Sec.  1937.  The  original  writing  must  be  produced  and  proved,  except  as 
provided  in  sections  eighteen  hundred  and  fifty-five  and  nineteen  hundred  and 
nineteen.  If  it  has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof  being  made,  together 
with  proof  of  the  due  execution  of  the  writing,  its  contents  may  be  proved  by 
a  copy,  or  by  a  recital  of  its  contents  in  sonie  authentic  document,  or  by  the 
recollection  of  a  witness,  as  provided  in  section  eighteen  hundred  and  fifty-five. 

(944) 
Sec.  1939.     Though  a  writing   called   for  by  one  party  is  produced  by  the 
other,  and  is  thereupon  inspected  by  the  party  calling  for  it,  he  is  not  ol)liged 
to  produce  it  as  evidence  in  the  case. 


Amendments  to  Code  op  Civil  Procedure.  130 

<945) 
Sec.  1941.     If  the  subscribing  witness  denies  or  does  not  recollect  the  exe- 
cution of  the  writing,  its  execution  may  still  be  proved  by  other  evidence. 

• 

(945) 
Sec.  1942.  Where,  however,  evidence  is  given  that  the  party  against  whom 
the  writing  is  offered  has  at  any  time  admitted  its  execution,  no  other  evidence 
of  the  execution  need  be  given,  when  the  instrument  is  one  mentioned  in  sec- 
tion nineteen  hundred  and  forty-five,  or  one  produced  from  the  custody  of 
the  adverse  party,  and  has  been  acted  upon  by  him  as  genuine. 

(946) 
Sec.  1943.     The  handwriting  of  a  person  may  be  proved  by  anyone  who  be- 
lieves it  to  be  his,  and  who  has  seen  him  write,  or  has  seen  writings  purporting 
to  be  his,  upon  which  he  has  acted  or  been  charged,  and  who  has  thus  acquired 
a  knowledge  of  his  handwriting. 

(946) 
Sec.  1946.     The  entries  and  other  writings  of  a  decedent,  made  at  or  near 
the  time  of  the  transaction,  and  in  a  position  to  know  the  facts  stated  therein, 
may  be  read  as  prima  facie  evidence  of  the  facts  stated  therein,  in  the  follow- 
ing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordinary  course 
of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by  law. 
[Amendment  approved  March  24,  1874;  Amendments  1873-74,  386.  In  effect 
July  1,  1874.] 

(947) 
Sec.  1947.     When  an  entry  is  repeated  in  the  regular  course  of  business,  one 
being  copied  from  another  at  or  near  the  time  of  the  transaction,  all  the  en- 
tries are  equally  regarded  as  originals. 

(947) 
Sec.  1948.  Every  private  writing,  except  last  wills  and  testaments,  may  be 
acknowledged  or  proved  and  certified  in  the  manner  provided  for  the  acknowl- 
edgment .of  proof  of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the  execution  of  the  writ- 
ing in  the  same  manner  as  if  it  were  a  conveyance  of  real  property.  [Amend- 
ment approved  March  24,  1874;  Amendments  1873-74,  387.  In  effect  July  1, 
1874.] 

(948) 
Sec.  1951.     Every  instrument  conveying  or  affecting  real  property,  acknowl- 
edged or  proved  and  certified,  as  provided  in  the  Civil  Code,  may,  together  with 
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the  corti float e  of  acknowledgment  or  proof,  be  read  in  evidence  in  an  action  or 
proceeding,  without  further  proof;  also,  the  original  record  of  such  convey- 
ance or  instrument  thus  acknowledged  or  proved,  or  a  certified  copy  of  the 
record  of  such  conveyance  or  instrument  thus  acknowledged  or  proved,  may  be 
read  in  evidence,  with  the  like  effect  as  the  original  instrument,  without  fur- 
ther proof.  [Amendment  approved  March  1,  1889;  Amendments,  1889,  45. 
In  effect  March  1,  1889."] 

(950) 
Sec.  1962.     The  following  presumptions,  and  no  others,  are  deemed  con- 
clusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of  an  un- 
lawful act,  for  the  purpose  of  injuring  another. 

2.  The  truth  of  the  facts  recited,  from  the  recital  in  a  written  instrument 
between  the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent  title; 
but  this  rule  does  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission,  inten- 
tionally and  deliberately  led  another  to  believe  a  particular  thing  true,  and  to 
act  upon  such  belief,  he  cannot,  in  any  litigation  arising  out  of  such  declara- 
tion, act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of 
the  commencement  of  the  relation. 

5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  impotent, 
is  indisputably  presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be  con- 
clusive; but  such  judgment  or  order  must  be  alleged  in  the  pleadings,  if  there 
be  an  opportunity  to  do  so;  if  there  be  no  such  opportunit}',  the  judgment  or 
order  mav  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  is  expressly  made  conclusive. 

(954) 
Sec.   1963.     All    other    presumptions    are    satisfactory,  if    uncontradicted. 
They  are  denominated  disputable  presumptions,  and  may  be  controverted  by 
other  evidence.     The  following  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong. 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent. 

3.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act. 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns. 

5.  'that  evidence  willfully  suppressed  would  be  adverse  if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid. 

10.  That  former  rent  or  installments  have  been  paid  when  a  receipt  for 
latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by  him. 
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12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  owner- 
ship over  it,  or  from  common  reputation  of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the  payment  of 
money,  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the  thing 
accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to  it. 

15.  That  official  duty  has  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state  or  any  other 
state  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive  does  still  correctly  determine 
or  set  forth  the  rights  of  the  parties. 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and  passed 
upon  by  them;  and  in  like  manner,  that  all  matters  within  a  submission  to 
arbitration  were  laid  before  the  arbitrators  and  passed  upbn  by  them. 

19.  That  private  transactions  have  been  fair, and  regular. 

20.  That  the  ordinary  course  of  business  has  been  followed. 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed  for  a 
sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissoiy  note  or  bill  of  ex- 
change was  made  at  the  time  and  place  of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular  course 
of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 

26.  Tliat  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced  in 
was  conformable  to  the  right  or  fact. 

2S.  That  things  have  happened  according  to  the  ordinary  course  of  nature 
and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into  contract  of  co- 
partnership. 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife  have 
entered  into  a  lawful  contract  of  marriage. 

31.  That  a  child  born  in  lawful  wedlock,  there  being  no  divorce  from  bed 
and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years  old,  is  genuine,  when 
the  same  has  been  since  generally  acted  upon  as  genuine,  by  persons  having 
an  interest  in  the  (juestion,  and  its  custody  has  been  satisfactorily  explained. 

35.  That  a  printed  and  published  book,  purporting  to  be  printed  or  published 
by  public  authority,  was  so  printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to  contain  reports  of 
cases  adjudged  in  the  tribunals  of  the  state  or  country  where  the  book  is  pub- 
lished, contains  correct  reports  of  such  cases. 
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37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real  property 
to  a  particular  person,  has  actually  conveyed  to  him,  when  such  presumption 
is  necessary  to  perfect  the  title  of  such  person  or  his  successor  in  interest. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial  ground,  for 
five  years,  with  the  consent  of  the  owner  and  without  a  reservation  of  his  rights, 
is  presumptive  evidence  of  his  intention  to  dedicate  it  to  the  public  for  that 
purpose. 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written  con- 
tract. 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a  bat- 
tle, or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are  no 
particular  circumstances  from  which  it  can  .  be  inferred,  survivorship  is  pre- 
sumed from  the  probabilities  resulting  from  the  strength,  age,  and  sex,  ac- 
cording to  the  following  rules: 

First. — If  both  of  those  who  have  perished  were  under  the  age  of  fifteen 
years,  the  older  is  presumed  to  have  survived. 

Second.' — If  both  were  above  the  age  of  sixty,  the  younger  is  presumed  to 
have  survived. 

Third. — If  one  be  under  fifteen  and  the  other  above  sixty,  the  former  is 
presumed  to  have  survived. 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the  sexes  be  different, 
the  male  is  presumed  to  have  survived.  If  the  sexes  be  the  same,  then  the 
older. 

Fifth. — If  one  be  under  fifteen  or  over  sixtv,  and  the  other  between  those 
ages,  the  latter  is  presumed  to  have  survived. 

(960) 
Sec.  1968.     Perjury  and  treason  must  be  proved  by  testimony  of  more  than 
one  witness.     Treason  by  the  testimony  of  two  witnesses  to  the  same  overt  act^ 
and  perjury  by  the  testimony  of  two  witnesses,  or  one  witness  and  corroborating 
circumstances. 

(960) 
Sec.  1971.  Xo  estate  or  interest  in  real  property,  other  than  for  leases  for 
a  term  not  exceeding  one  }^ar,  nor  any  trust  or  power  over  or  concerning  it,  or 
in  any  manner  relating  thereto,  can  be  created,  granted,  assigned,  surrendered, 
or  declared,  otherwise  than  by  operation  of  law,  or  a  conveyance,  or  other  instru- 
ment in  writing,  subscribed  by  the  party  creating,  granting,  assigning,  surren- 
dering, or  declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing. 

(960) 
Sec.  1972.  The  preceding  section  must  not  be  construed  to  affect  the  power 
of  a  testator  in  the  disposition  of  his  real  property  by  a  last  will  and  testament, 
nor  to  prevent  any  trust  from  arising  or  being  extinguished  by  implication  or 
operation  of  law,  nor  to  abridge  the  power  of  any  court  to  compel  the  specific 
performance  of  an  agreement,  in  ease  of   part  performance  thereof. 
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(961) 
Sec.  1973.     In  the  following  cases  the  agreement  is  invalid,  unless  the  same 
or  some  note  or  memorandum  tliereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agreement,  cannot  be  re- 
ceived without  the  writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from 
the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and  ninety-four 
of  the  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage,  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a 
price  not  less  than  two  hundred  dollars,  unless  the  buyer  accept  and  receive  part 
of  such  goods  and  chattels,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action,  or  pay  at  the  time  some  part  of  the  purchase  money ;  but  when  a  sale  is 
made  by  auction,  an  entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the  price,  and  the  names  of 
the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  an  interest  therein,  and  such  agreement,  if  made  by 
an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be  charged. 

(961) 
Sec.  1974.     No  evidence  is  admissible  to  charge  a  person  upon  a  representa- 
tion as  to  the  credit  of  a  third  person,  unless  such  representation,  or  some  mem- 
orandum thereof,  be  in  writing,  and  either  subscribed  by,  or  in  the  handwriting 
of,  the  party  to  be  charged. 

(962) 
Sec.  1982.  The  party  producing  a  writing  as  genuine  which  has  been  al- 
tered, or  appears  to  have  been  altered,  after  its  execution,  in  a  part  material  to 
the  question  in  dispute,  must  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another,  without  his  concurrence,  or 
was  made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise  properly 
or  innocently  made,  or  that  the  alteration  did  not  change  the  meaning  or  lan- 
guage of  the  instrument.  If  he  do  that,  he  may  give  the  writing  in  evidence, 
but  not  otherwise. 

(963) 

Sec.  1986.     The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein, 
it  is  issued  under  the  seal  of  the  court  before  which  the  attendance  is  required, 
or  in  which  the  issue  is  pending; 


Amexd:xients  to  Code  of  Civil  Procedube.  135 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in  any  matter  under 
the  laws  of  this  state,  it  is  issued  by  the  judge,  justice,  or  any  other  officer  be- 
fore whom  the  attendance  is  required ; 

3.  To  requirer  attendance  before  a  commissioner  appointed  to  take  testimony 
by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any  other  state 
in  the  T'nited  States,  or  of  any  other  district  or  county  within  this  state,  or  be- 
fore any  officer  or  officers  empowered  by  the  laws  of  the  United  States  to  take 
testimony,  it  may  be  issued  by  any  judge  or  justice  of  the  peace  in  places  within 
their  respective  jurisdiction;  with  like  power  to  enforce  attendance,  and,  upon 
certificate  of  contumacy  to  said  court,  to  punish  contempt  of  their  process,  as 
such  judge  or  justice  could  exercise  if  the  subpoena  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

(964) 
Sec.  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer 
as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  required,  may  be 
punished  as  a  contempt  by  the  court  or  officer  issuing  the  subpoena  or  requiring 
the  witness  to  be  sworn ;  and  if  the  witness  be  a  party,  his  complaint  or  answer 
mav  be  stricken  out. 


(966) 
Sec.  2006.     Depositions  must  be  taken  in  the  form  of  question  and  answer, 
and  the  words  of  the  witness  must  be  written  dowi,  unless  the  parties  agree  to 
a  different  mode. 


(967) 
Sec.  2010.  Evidence  of  the  publication  of  a  document  or  notice  required  by 
law,  or  by  an  order  of  a  court  or  judge  to  be  published  in  a  newspaper,  may  be 
given  by  the  affidavit  of  the  printer  of  the  newspaper,  or  his  foreman  or  princi- 
pal clerk,  annexed  to  a  copy  of  the  document  or  notice,  specifying  the  time^  when 
and  the  paper  in  which  the  publication  was  made. 

(968) 
Sec.  2012.     An  affidavit  to  be  used  before  any  court,  judge,  or  officer  of  this 
state,  may  be  taken  before  any  judge  or  clerk  of  any  court,  or  any  justice  of  the 
peace  or  notary  public  in  this  state. 

(968) 
Sec.  2013.  An  affidavit  taken  in  another  state  of  the  United  States,  to  be 
usimI  in  this  state,  may  be  taken  l)efore  a  commissioner  appointed  by  the  gover- 
nor of  this  state  to  take  affidavits  and  depositions  in  such  other  state,  or  before 
any  notary  public  in  another  state,  or  before  any  judge  or  clerk  of  a  court  of 
record  having  a  seal.  [Amendment  approved  March  24,  18 T4;  Amendments 
1873-74,  p.  389.     In  effect  July  1,  1874.] 
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(968) 
Sec.  2014.  An  affidavit  taken  in  a  foreign  country  to  be  used  in  this  state, 
may  be  taken  before  an  ambassador,  minister,  consul,  vice-consul,  or  consular 
agent  of  the  United  States,  or  before  any  judge  of  a  court  of  record  having  a 
seal,  in  such  foreign  country.  [Amendment  approved  March  24,  1874 ;  Amend- 
ments 1873-74,  p.  389.     In  effect  July  1,  1874.] 


(968) 
Sec.  2015.     When  an  affidavit  is  taken  before  a  judge  of  a  court  in  another 
state,  or  in  a  foreign  country,  the  genuineness  of  the  signature  of  the  judge,  the 
existence  of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must 
be  certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 


(969) 
Sec.  2020.     The  testimony  of  a  witness  out  of  the  state  may  be  taken  by 
deposition,  in  an  action,  at  any  time  after  the  service  of  the  summons  or  the  ap- 
pearance of  the  defendant;  and,  in  a  special  proceeding,  at  any  time  after  a 
question  of  fact  has  arisen  therein. 


(969) 
Sec.  2021.     The  testimony  of  a  witness  in  this  state  may  be  taken  by  deposi- 
tion in  an  action  at  any  time  after  the  service  of  the  summons  or  the  appearance 
of  the  defendant,  and  in  a  special  proceeding  after  a  question  of  fact  has  arisen 
therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding,  or  an  officer  or 
member  of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or  a  per- 
son for  whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or  de- 
fended. 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to  be 
used. 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case  where 
the  oral  examination  of  the  witness  is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a  fact  material 
to  the  issue :  provided,  that  the  deposition  of  such  witness  shall  not  be  used  if 
his  presence  can  be  procured  at  the  time  of  the  trial  of  the  cause.  [Amendment 
approved  March  9,  1878;  Amendments  1877-78,  p.  112.  In  effect  sixty  days 
after  passage.] 

(969) 
Sec.  2022.     Commissioners'  Amendment  unconstitutional. 
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(970) 
Sec.  2024.  The  deposition  of  a  witness  out  of  this  state  may  be  taken  upon 
a  commission  issued  from  the  court  under  the  seal  of  the  court,  upon  an  order 
of  the  court  or  a  judge  or  a  justice  thereof,  on  the  application  of  either  party, 
upon  five  days'  previous  notice  to  the  other.  If  the  court  be  a  justice's  court, 
the  commission  shall  have  attached  to  it  a  certificate,  under  seal  by  the  county 
clerk  of  such  county,  to  the  effect  that  the  person  issuing  the  same  was  an  act- 
ing justice  of  the  peace  at  the  date  of  the  commission.  If  issued  to  any  place 
within  the  United  States,  it  may  be  directed  to  a  person  agreed  upon  by  the 
parties,  or  if  they  do  not  agree,  to  any  judge  or  justice  of  the  peace  or  commis- 
sioner selected  by  the  court  or  judge  or  justice  issuing  it.  If  issued  to  any  coun- 
try out  of  the  United  States,  it  may  be  directed  to  a  minister,  ambassador,  con- 
sul, vice-consul,  or  consular  agent  of  the  United  States  in  such  countr}',  or  to 
any  person  agreed  upon  by  the  parties.  [Amendment  approved  March  10,  1891 ; 
Stats.  1891,  p.  51 ;  in  effect  immediately.] 

(970) 
Sec.  2025.  Such  proper  interrogatories,  direct  and  cross,  as  the  respective  par- 
ties may  prepare  to  be  settled  if  the  parties  disagree  as  to  their  form,  by  the 
judge  or  officer  granting  the  order  for  the  commission,  at  a  day  fixed  in  the 
order,  may  be  annexed  to  the  commission;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interrogatories. 

(971) 
Sec.  2026.  The  commission  must  authorize  the  commissioner  to  administer 
an  oath  to  the  witness,  and  to  take  his  deposition  in  answer  to  the  interroga- 
tories, or  when  the  examination  is  to  be  without  interrogatories,  in  respect  to  the 
question  in  dispute,  and  to  certify  the  deposition  to  the  court,  in  a  sealed  en- 
velope, directed  to  the  clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  conveyance. 

(971) 
Sec.  2028.     The  deposition  mentioned  in  this  article  may  be  used  by  either 
party  on  the  trial  or  other  proceeding  against  any  other  party  giving  or  receiving 
the  notice,  subject  to  all  just  exceptions. 

(972) 
Sec.  2031.  Either  party  may  have  the  deposition  taken  of  a  witness  in  this 
state,  in  either  of  the  cases  mentioned  in  section  two  thousand  and  twenty-one, 
before  a  judge  or  officer  authorized  to  administer  oaths,  on  serving  upon  the 
adverse  party  previous  notice  of  the  time  and  place  of  examination,  together  with 
a  copy  of  an  affidavit,  showing  that  the  case  is  within  that  section.  Such  notice 
must  be  at  least  ^\e  days,  adding  also  one  day  for  every  twenty-five  miles  of  the 
distance  of  the  place  of  examination  from  the  residence  of  the  person  to  whom 
the  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by  order,  prescribed  a 
shorter  time.  When  a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be 
served  with  the  notice. 
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(972) 
Sec.  2032.  Either  party  may  attend  the  examination  and  put  such  questions, 
direct  and  cross,  as  may  be  proper.  The  deposition,  when  completed,  must  be 
carefully  read  to  the  witness  and  corrected  by  him  in  any  particular,  if  desired; 
it  must  then  be  subscribed  by  the  witness,  certified  by  the  judge  or  oflBcer  taking 
the  deposition,  inclosed  in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to  such  person  as  the  par- 
ties in  writing  may  agree  upon,  and  either  delivered  by  the  judge  or  officer  to  the 
clerk  or  such  person,  or  transmitted  through  the  mail,  or  by  some  safe  private  op- 
portunity; and  thereupon  such  deposition  may  be  used  by  either  party  upon 
the  trial  or  other  proceeding  against  any  party  giving  or  receiving  the  notice, 
subject  to  all  legal  exceptions;  but  if  the  parties  attend  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  shall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  t?ection  two  thousand  and  twenty-one, 
proof  must  be  made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or 
is  dead.  The  deposition  thus  taken  may  be  also  read  in  case  of  the  death  of 
the  witness. 

(974) 
Sec.  2033.     Notwithstanding  the  taking  of  a  deposition,  it  may  be  excluded 
from  the  case  upon  proof  that  sufficient  notice  was  not  given  to  the  party 
against  whom  it  is  offered  to  enable  him  to  attend  the  taking  thereof,  or  that  the 
taking  was  not  in  all  respects  fair. 

(974) 
Sec.  2034.     When  a  deposition  has  been  once  taken,  it  may  be  read  by  either 
party  in  any  stage  of  the  same  action  or  proceeding,  or  in  any  other  action  be- 
tween the  same  parties  upon  the  same  subject,  and  is  then  deemed  the  evidence 
of  the  party  reading  it. 

(975) 
Sec.  2036 .  If  a  commission  to  take  such  testimony  has  been  issued  from  the 
court,  or  a  judge  thereof,  before  which  such  action  or  proceeding  is  pending,  on 
producing  the  commission  to  a  judge  of  the  superior  court,  with  an  affidavit  sat- 
isfactory' to  him  of  the  materiality  of  the  testimony,  he  may  issue  a  subpoena  to 
the  witness,  requiring  him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [Amendment  approved  April 
16,  1880;  Amendments  1880,  p.  115.     In  effect  April  16,  1880.] 

(975) 
Sec.  2037.    If  a  commission  has  not  been  issued,  and  it  appear  to  a  judge 
of  the  superior  court,  or  to  a  justice  of  the  peace,  by  affidavit  satisfactory  to  him : 

1 .  That  the  testimony  of  the  witness  is  material  to  either  party ; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been  is- 
sued; 
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3.  That,  according  to  the  law  of  the  state  where  the  action  or  special  pro- 
ceeding is  pending,  the  deposition  of  a  witness  taken  under  such  circumstances, 
and  before  such  judge  or  justice,  will  be  received  in  the  action  or  proceeding; 
he  must  issue  his  subpoena  requiring  the  witness  to  appear  and  testify  before  him 
at  a  specified  time  and  place.  [Amendment  approved  April  16,  1880;  Amend- 
ments 1880,  p.  115.     In  effect  April  16,  1880.] 

(976) 
Sec.  2043.     If  either  party  requires  it,  the  judge  may  exclude  from  the  court- 
room any  witness  of  the  adverse  party,  not  at  the  time  under  examination,  so 
that  he  may  not  hear  the  testimony  of  other  witnesses. 

(988) 
Sec.  2054.     Whenever  a  writing  is  shown  to  a  witness,  it  may  be  inspected 
by  the  opposite  party,  and  if  proved  by  the  witness  must  be  read  to  the  jury  be- 
fore his  testimony  is  closed,  or  it  cannot  be  read  except  on  recalling  the  witness. 

(991) 
Sec.  2064.     A  witness,  served  with  a  subpoena,  must  attend  at  the  time  ap- 
pointed, with  any  papers  under  his  control  required  by  the  subpoena,  and  an- 
swer all  pertinent  and  legal  questions;  and,  unless  sooner  discharged,  must  re- 
main until  the  testimony  is  closed. 

(992) 
Sec.  2070.  The  couri;  or  officer  issuing  the  subpoena,  and  the  court  or  offi- 
cer before  whom  the  attendance  is  required,  may  discharge  the  witness  from  an 
arrest  made  in  violation  of  section  two  thousand  and  sixty-seven.  If  the  court 
have  adjourned  before  the  arrest,  or  before  application  for  the  discharge,  a  judge 
of  the  court  may  grant  the  discharge.  [Amendment  approved  April  16,  1880; 
Amendments  1880,  p.  116.     In  effect  April  16,  1880.] 

(1000) 
Sec.  2094.     An  oath,  or  affirmation,  in  an  action  or  proceeding,  may  be  ad- 
ministered as  follows,  the  person  who  swears,  or  affirms,  expressing  his  assent 
when  addressed  in  the  following  form :  "You  do  solemnly  swear  (or  affirm,  as  the 
case  may  be)  that  the  evidence  you  shall  give  in  this  issue  (or  matter)  pending 

between and ,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 

the  truth,  so  help  you  God."     [Amendment  approved  March  24,  1874;  Amend- 
ments 1873-74,  p.  393.    In  effect  July  1,  1874.] 

(1000) 
Sec.  2097.     Any  person  who  desires  it  may,  at  his  option,  instead  of  taking 
an  oath,  make  his  solemn  affirmation  or  declaration,  by  assenting,  wlien  addressed 
in  the  following  form:  "You  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in 
section  two  thousand  and  ninetv-four. 
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(1002) 
Sec.  2104.  Whenever  moneys  are  paid  into  or  deposited  in  court,  the  same 
shall  be  delivered  to  the  clerk  in  person,  or  to  such  of  his  deputies  as  shall  be 
specially  authorized  by  his  appointment  in  writing  to  receive  the  same.  He 
must,  unless  otherwise  directed  by  law,  deposit  it  with  the  county  treasurer,  to 
be  held  by  him  subject  to  the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  appointment  shall  be  filed 
with  the  county  treasurer,  who  shall  exhibit  it,  and  give  to  each  person  applying 
for  the  same  a  certified  copy  of  the  same.  It  shall  be  in  force  until  a  revocation 
in  writing  is  filed  with  the  county  treasurer,  who  shall  thereupon  write  "re- 
voked,'^ in  ink  across  the  face  of  the  appointment.  [Xew  section  approved  March 
24,  1874;  Amendments  1873-74,  p.  394.     In  effect  July  1,  1874.] 
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(2) 
Sec.  4.     The  rule  of  the  common  law,  that  statutes  in  derogation  thereof  are 

to  be  strictly  construed,  has  no  application  to  this  code.  The  code  establishes  the 
law  of  this  state  respecting  the  subjects  to  which  it  relates,  and  its  provisions 
are  to  be  liberally  construed  with  a  view  to  effect  its  objects  and  to  promote  jus- 
tice. 


(3) 

Sec.  5.     The  provisions  of  this  code,  so  far  as  they  are  substantially  the  same 

as  existing  statutes  or  the  common  law,  must  be  construed  as  continuations 
thereof,  and  not  as  new  enactments. 


(5) 
Sec.  8.     If  the  first  of  January,  the  twenty-second  of  February,  the  fourth 

of  July,  or  the  twenty-fifth  of  December  falls  upon  a  Sunday,  the  Monday  follow- 
ing is  a  holiday. 

(5) 
See.  9.     All  other  davs  than  those  mentioned  in  the  last  two  sections  are  to 

be  deemed  business  days  for  all  purposes. 

Sec.  14.  Words  used  in  this  code  in  the  present  tense  include  the  future  as 
well  as  the  present;  words  used  in  tlie  masculine  gender  include  the  feminine 
and  neuter;  the  singular  number  includes  the  plural  and  the  plural  the  singu- 
lar; the  word  person  includes  a  corporation  as  well  as  a  natural  person;  writing 
includes  printing;  oath  includes  athmiation  or  declaration;  and  every  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by  the  term  "testify,'^  and 
every  written  one  in  the  term  ''depose'' ;  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written  near  it,  and  written  by  a 
person  who  writes  his  own  name  as  a  witness.  The  following  words  also  have 
in  this  code  the  signification  attached  to  them  in  this  section,  unless  otherwise 
apparent  from  the  context: 

1.  The  word  '^property''  includes  property  real  and  personal; 

(1) 
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2.  The  words  **real  property''  are  coextensive  with  lands,  tenements,  and  here- 
ditaments; 

3.  The  words  "personal  property^'  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt; 

4.  The  word  "month''  means  a  calendar  month,  unless  otherwise  expressed; 
and, 

5.  The  word  "will"  includes  codicils.  [Amendment  approved  March  30, 
1874;  Amendments  1873-74,  181.     In  effect  July  1,  1874.1 

(9) 
Sec.  20.     Xo  statute,  law,  or  rule  is  continued  in  force  because  it  is  consistent 

with  the  provisions  of  this  code  on  the  same  subject;  but  in  all  cases  provided  for 
by  this  code,  all  statutes,  laws,  and  rules  heretofore  in  force  in  this  state,  whether 
consistent  or  not  with  the  provisions  of  this  code,  unless  expressly  continued  in 
force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former  law  heretofore  repealed, 
nor  does  it  affect  any  right  already  existing  or  accrued,  or  any  action  or  proceed- 
ing already  taken,  except  as  in  this  code  provided. 

(11) 
See.  2iy.     The  periods  spc»cified  in  the  preceding  section  must  be  calculated 
from  the  first  minute  of  the  day  on  which  persons  are  born  to  the  same  minute 
of  the  corresponding  day  completing  the  period  of  minority. 

(13) 
Sec.  34.  A  minor  may  make  any  other  contract  than  as  above  specified,  in 
the  same  manner  as  an  adult,  subject  only  to  his  power  of  disaffirmance  under 
the  provisions  of  this  title,  and  subject  to  the  provisions  of  the  titles  on  Marriage, 
and  on  Master  and  Servant.  [Amendment  approved  March  30,  1874;  Amend- 
ments 1873-74,  183.     In  effect  July  1,  1874.] 

(17) 
Sec.  40.  After  his  incapacity  has  been  judicially  determined,  a  person  of  un- 
sound mind  can  make  no  conveyance  or  other  contract,  nor  delegate  any  power,  • 
nor  waive  any  right,  until  his  restoration  to  capacity.  But  a  certificate  from  the 
medical  superintendent  or  resident  physician  of  the  insane  asylum  to  which 
such  person  may  have  been  committed,  showing  that  such  person  has  been  dis- 
charged therefrom  cured  and  restored  to  reason,  shall  establish  the  presumption 
of  legal  capacity  in  such  person  from  the  time  of  such  discharge.  [Amend- 
ment approved  March  30,  1878;  Amendments  1877-78,  75.  In  effect  May  29, 
1878.] 

(2-^) 
Sec.  47.     A  privileged  publication  is  one  made — 
1.  In  the  proper  discharge  of  an  official  duty. 
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2.  In  any  legislative  or  judicial  proceeding,  or  in  any  other  official  proceed- 
ing authorized  by  law. 

3.  In  a  communication,  without  malice,  to  a  person  interested  therein,  by 
one  who  is  also  interested,  or  by  one  who  stands  in  such  relation  to  the  person 
interested  as  to  afford  a  reasonable  ground  for  supposing  the  motive  for  the 
communication  innocent,  or  who  is  requested  by  the  person  interested  to  give  the 
information. 

4.  By  a  fair  and  true  report,  without  malice,  in  a  public  journal,  of  a 
judicial,  legislative,  or  other  public  official  proceeding,  or  of  anything  said  in 
the  course  thereof,  or  of  a  verified  charge  or  complaint  made  by  any  person 
to  a  public  official,  upon  which  complaint  a  warrant  shall  have  been  issued. 

5.  By  a  fair  and  true  report,  without  malice,  of  the  proceedings  of  a  public 
meeting,  if  such  meeting  was  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  or  the  publication  of  the  matter  complained  of  was  for  the  public 
benefit.  [Amendment  approved  March  26, 1895;  State.  1896,  p.  167.  In  effect 
immediately.] 

(25) 
Sec.  49.     The  rights  of  personal  relation  forbid : 

1.  The  abduction  of  a  husband  from  his  wife,  or  of  a  parent  from  his  child; 

2.  The  abduction  or  enticement  of  a  wife  from  her  husband,  of  a  child  from 
a  parent  or  from  a  guardian  entitled  to  its  custody,  or  of  a  servant  from  his 
master ; 

3.  The  seduction  of  a  wife,  daughter,  orphan    sister,  or  servant; 

4.  Any  injury  to  a  servant  which  affects  his  ability  to  serve  his  master. 


(2.5) 
Sec.  51.     Commissioners'  Amendment  unconstitutional. 


(26) 
Sec.  52.     Commissioners'  Amendment  unconstitutional. 


(26) 
See.  53.     Commissioners'  Amendment  unconstitutional. 


(27) 
Sec.  54.     Commissioners'  Amendment  unconstitutional. 


(30) 
Sec.  58.     If  cither  party  to  a  marriage  be  incapable  from  physical  causes  of 
entering  into  the  marriage  state,  or  if  the  consent  of  either  be  obtained  by  fraud 
or  force,  the  marriage  is  voidable.     [Amendment  approved  March  30,  1874; 
Amendments  1873-74,  185.     In  effect  July  1,  1874.] 
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(31) 
Sec.  60.     All  marriages  of  white  persons  with  negroes  or  mulattoes  are  illegal 
and  void. 


(32) 
Sec.  61.     A  subsequent  marriage  contracted  by  any  person  during  the  life  of 
a  former  husband  or  wife  of  such  person,  with  any  person  other  than  such 
former  husband  or  wife,  is  illegal  and  void  from  the  beginning,  unless : 

1.  The  former  marriage  has  been  annulled  or  dissolved;  provided,  that  in  case 
it  be  dissolved,  the  decree  of  divorce  must  have  been  rendered  and  made  at 
least  one  year  prior  to  such  subsequent  marriage. 

2.  Unless  such  former  husband  or  wife  was  absent,  and  not  known  to  such 
person  to  be  living  for  the  space  of  five  successive  years  immediately  preceding 
such  subsequent  marriage,  or  was  generally  reputed  or  believed  by  such  person  to 
be  dead,  at  the  time  such  subsequent  marriage  was  contracted;  in  either  of 
which  cases  the  subsequent  marriage  is  valid  until  its  nullity  is  adjudged  by  a 
competent  tribunal.     [Approved  February  25,  1897;  c.  36.] 

(35) 
Sec.  68.     Marriage  must  be  licensed,  solemnized,  authenticated,  and  recorded 
as  provided  in  this  article;  but  noncompliance  with  its  provisions  by  other  than 
the  parties  to  a  marriage  does  not  invalidate  that  marriage.     [Amendment 
approved  March  26,  1895;  Stats.  1895,  p.  121.     In  effect  in  sixty  days.] 


(36) 
Sec.  69.     All  persons  about  to  be  joined  in  marriage  must  first  obtain  a 
license  therefor  from  the  county  clerk  of  the  county  in  which  the  marriage  is  to 
be  celebrated,  showing: 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence; 

3.  Their  ages. 

4.  If  the  male  be  under  the  age  of  twenty-one,  or  the  female  under  the  age 
of  eighteen  years,  the  consent  of  the  father,  mother,  or  guardian,  or  of  one  hav- 
ing charge  of  such  person,  if  any  such  be  given ;  or  that  such  nonaged  person  has 
been  previously,  but  is  not  at  the  time,  married.  For  the  purpose  of  ascertain- 
ing these  facts,  the  clerk  is  authorized  to  examine  parties  and  witnesses  on  oath, 
and  to  receive  affidavits,  and  he  must  state  such  facts  in  the  license.  If  the 
male  be  under  the  age  of  twenty-one  years,  or  the  female  be  under  the  age  of 
eighteen,  and  such  person  has  not  been  previously  married,  no  license  shall  be 
issued  by  the  clerk,  unless  the  consent  in  writing  of  the  parents  of  the  person 
under  age,  or  of  one  of  such  parents,  or  of  his  or  her  guardian,  or  of  one  hav- 
ing charge  of  such  person,  be  presented  to  him ;  and  such  consent  shall  be  filed 
by  the  clerk,  provided  that  the  said  clerk  shall  not  issue  a  license  authorizing 
the  marriage  of  a  white  person  with  a  negro,  mulatto,  or  Mongolian.  [Amend- 
ment approved  April  6,  1880;  Amendments  1880,  3.     In  effect  immediately.] 
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(36) 
Sec.  70.     Marriage  may  be  solemnized  by  either  a  justice  of  the  supreme 
court,  judge  of  the  superior  court,  justice  of  the  peace,  priest,  or  minister  of  the 
gospel  of  any  denomination.     [Amendment  approved  April  6,  1880 ;  Amendments 
1880,  3.     In  eflfect  immediately.] 

(38) 
Sec.  74.     He  must,  at  the  request  of,  and  for  either  party  make  a  certified  copy 
of  the  license  and  certificate,  and  file  the  origincds  with  the  county  recorder 
within  thirty  days  after  the  marriage. 


(39) 
Sec.  79^.  The  provisions  of  this  chapter,  so  far  as  they  relate  to  procuring 
licenses  and  the  solemnizing  of  marriages,  are  not  applicable  to  members  of  any 
particular  religious  denomination  having,  as  such,  any  peculiar  mode  of  enter- 
ing the  marriage  relation ;  but  such  marriages  shall  be  declared,  as  provided  in 
section  seventy-six  of  the  Civil  Code  of  this  state,  and  shall  be  acknowledged 
and  recorded,  as  provided  in  section  seventy-seven  of  said  Civil  Code.  Where 
a  marriage  is  declared  as  is  provided  in  said  section  seventy-six,  the  husband 
shall  file  said  declaration  with  the  county  recorder  within  thirty  days  after 
said  marriage,  and  upon  receiving  the  same  the  county  recorder  shall  record  the 
same;  and  if  the  husband  fail  to  make  such  declaration  and  file  the  same  for 
record,  as  herein  provided,  he  shall  be  liable  to  the  same  penalties  as  any  person 
authorized  to  solemnize  marriages,  and  who  fails  to  make  the  return  of  such 
solemnization  as  provided  by  law.  [New  section  approved  March  27,  1897; 
Stats.  1897,  c.  126.] 

(39) 
Sec.  79a.     Commissioners^  Amendment  unconstitutional. 


(42) 
Sec.  84.     Where  a  marriage  is  annulled  on  the  ground  that  a  former  husband 
or  wife  was  living,  or  on  the  ground  of  insanity,  children  begotten  before  the 
judgment  are  legitimate,  and  succeed  to  the  estate  of  both  parents. 

(47) 
Sec.  94.     Extreme  cruelty  is  the  infliction  of  grievous  bodily  injury  orgrievous 
mental  suffering  upon  the  other  by  one  party  to  the  marriage. 

(51) 
Sec.  106.     Habitual  intemperance  is  that  degree  of  intemperance  from  the 
use  of  intoxicating  drinks  which  disqualifies  the  person  a  great  portion  of  the 
time  from  properly  attending  to  business,  or  which  would  reasonably  inflict  a 
course  of  great  mental  anguish  upon  the  innocent  part}'. 


I 
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(54) 
Sec.  123.  Condonation  of  a  cause  of  divorce,  shown  in  the  answer  as  a 
recriminatory  defense,  is  a  bar  to  such  defense,  unless  the  condonation  be 
revoked,  as  provided  in  section  one  hundred  and  twenty-one,  or  two  years  have 
elapsed  after  the  condonation,  and  before  the  accruing  or  completion  of  the 
cause  of  divorce  against  which  the  recrimination  is  shown.  [Amendment  ap- 
proved March  30,  1874:  i^mendments  1873-74,  190.     In  effect  July  1,  1874.] 


.     (56) 
Sec.  13G.     Though  judgment  of  divorce  is  denied,  the  court  may,  in  an  action 
for  divorce,  provide  for  the  maintenance  of  the  wife  and  her  children,  or  any  of 
them  by  the  husband.  , 

(56) 
Sec.  137.  While  an  action  for  divorce  is  pending  the  court  may,  in  its  dis- 
cretion, require  the  husband  to  pay  as  alimony  any  money  necessary  to  enable 
the  wife  to  support  herself  or  her  children,  or  to  prosecute  or  defend  the  action. 
When  the  husband  willfully  deserts  the  wife,  she  may,  without  applying  for  a 
divorce,  maintain  in  the  superior  court  an  action  against  him  for  permanent 
support  and  maintenance  of  herself  or  of  herself  and  children.  During  the 
pendency  of  such  action  the  court  may,  in  its  discretion,  require  the  husband  to 
pay  as  alimony  any  money  necessar}'  for  the  prosecution  of  the  action  and  for  sup- 
port and  maintenance,  and  executions  may  issue  therefor  in  the  discretion  of  the 
court.  The  final  judgment  in  such  action  may  be  enforced  by  the  court  by 
such  order  or  orders  as  in  its  discretion  it  may  from  time  to  time  deem  necessary, 
and  such  order  or  orders  may  be  varied,  altered,  or  revoked  at  the  discretion 
of  the  court.  [Amendment  approved  April  6,  1880;  Amendments  1880,  4.  In 
effect  immediately.] 

(60) 
Sec.  144.     When  a  divorce  is  granted  for  the  adultery  of  the  husband,  the 
legitimacy  of  children  of  the  marriage  begotten  of  the  wife  before  the  commence- 
ment of  the  action  is  not  affected. 


(60) 
Sec.  146.     In  case  of  the  dissolution  of  the  marriage  by  the  decree  of  a  court 
of  competent  jurisdiction,  the  community  property  and  the  homestead  shall 
be  assigned  as  follows: 

1.  If  the  decree  be  rendered  on  the  ground  of  adultery  or  extreme  cruelty, 
the  community  property  shall  be  assigned  to  the  respective  parties  in  such  pro- 
portions as  the  court,  from  all  the  facts  of  the  case,  and  the  condition  of  the 
parties  may  deem  just. 

2.  If  the  decree  Ije  rendered  on  any  other  ground  than  that  of  adultery  or  ex- 
treme cruelty,  the  community  property  shall  be  equally  divided  between  the 
parties. 
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3.  If  a  homestead  has  been  selected  from  the  eommimity  property,  it  may 
be  assigned  to  the  innocent  party,  either  absolutely,  or  for  a  limited  period,  sub- 
ject, in  the  latter  case,  to  the  future  disposition  of  the  court,  or  it  may,  in  the 
discretion  of  the  court,  be  divided,  or  be  sold  and  the  proceeds  divided. 

4.  If  a  homestead  has  been  selected  from  the  separate  property  of  either,  it 
shall  be  assigned  to  the  former  owner  of  such  property,  subject  to  the  power  of 
the  court  to  assign  it  for  a  limited  period  to  the  innocent  party.  [Amend- 
ment approved  March  30,  1874;  Amendments  1873-74,  191.  In  effect  July  1, 
1874.] 

(64) 
Sec.  161.     A  husband  and  wife  may  hold  property  as  joint  tenants,  tenants  in 
common,  or  as  community  property. 

(66) 
Sec.  164.  All  other  property  acquired  after  marriage  by  either  husband  or 
wife,  or  both,  is  community  property;  but  whenever  any  property  is  conveyed 
to  a  married  woman  by  an  instrument  in  writing,  the  presumption  is  that  the 
title  is  thereby  vested  in  her  as  her  separate  property.  And  in  case  the  con- 
veyance be  to  such  married  woman  and  to  her  husband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the  married  woman  takes  the  part  con- 
veyed to  her,  as  tenant  in  common,  unless  a  different  intention  is  expressed  in 
the  instrument,  and  the  presumption  in  this  section  mentioned  is  conclusive 
in  favor  of  a  purchaser  or  encumbrancer  in  good  faith  and  for  a  valuable  con- 
sideration. And  in  cases  where  married  women  have  conveyed  or  shall  here- 
after convey,  real  property  which  they  acquired  prior  to  May  nineteenth,  eigh- 
teen hundred  and  eighty-nine,  the  husbands,  or  their  heirs  or  assigns,  of  such 
married  women,  shall  be  barred  from  commencing  or  maintaining  any  action 
to  show  that  said  real  property  was  community  property,  or  to  recover  said 
real  property,  as  follows:  As  to  conveyances  heretofore  made  from  and  after 
one  year  from  the  date  of  the  taking  effect  of  this  act;  and  as  to  conveyances 
hereafter  made  from  and  after  one  year  from  the  filing  for  record  in  the  re- 
corder's office  of  such  conveyances  respectively.  [Approved  March  4,  1897, 
c.  72.] 

(69) 
Sec.  170.     The  separate  property  of  the  husband  is  not  liable  for  the  debts 
of  the  wife  contracted  before  the  marriage. 

(72) 
Sec.  193.     All  children  born  in  wedlock  are  presumed  to  be  legitimate. 

(77) 
Sec.  224.     A  legitimate  child  cannot  be  adopted  without  the  consent  of  its 
parents,  if  living;  nor  an  illegitimate  child  without  the  consent  of  its  mother. 
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if  living;  except  the  consent  is  not  necessary  from  a  father  or  mother  deprived 
of  civil  rights,  or  adjudged  gnilty  of  adultery  or  of  cruelty,  and  for  either 
cause  divorced,  or  adjudged  to  be  an  habitual  drunkard,  or  who  has  been  judi- 
cially deprived  of  the  custody  of  the  child  on  account  of  cruelty  or  neglect; 
neither  is  the  consent  of  anyone  necessary  in  case  of  any  abandoned  child;  pro- 
vided, however,  that  M'here  any  such  child,  being  a  half-orphan,  and  kept  and 
maintained  within  any  orphan  asylum  in  this  state  for  more  than  two  years, 
may  be  adopted  with  the  consent  of  the  managers  of  such  orphans'  home  with- 
out the  consent  of  the  parent,  unless  such  parent  has  paid  toward  the  expenses 
of  maintenance  of  such  half -orphan  at  least  a  reasonable  sura  during  the  said 
time,  if  able  so  to  do ;  and  where  the  parent  is  a  nonresident  of  this  state,  such 
child  may  be  adopted  with  the  consent  of  the  managers  of  such  home,  when- 
ever it  has  been  left  by  its  parent  in  such  home  for  more  than  one  year, 
whether  the  parent  has  contributed  anything  to  its  support  or  not,  and  the 
consent  of  the  parent  of  such  half-orphan  is  not  necessary  to  its  adoption, 
whenever  the  managers  of  the  home  are  authorized  to  give  such  consent,  as 
herein  provided.  [Amendment  approved  March  9,  1895;  Stats.  1895,  p.  39. 
In  effect  immediately.] 


(78) 
Sec.  226.  The  person  adopting  a  child,  and  the  child  adopted,  and  the 
other  persons,  if  within  or  residents  of  this  state,  whose  consent  is  necessary, 
must  appear  before  the  judge  of  the  superior  court  of  the  county  where  the 
person  adopting  resides,  and  the  necessary  consent  must  thereupon  be  signed 
and  an  agreement  be  executed  by  the  person  adopting,  to  the  effect  that  the 
child  shall  be  adopted  and  treated  in  all  respects  as  his  own  lawful  child  should 
be  treated.  If  the  persons  whose  consent  is  necessary  are  not  within  or  are 
not  residents  of  this  state,  then  their  written  consent,  duly  proved  or  acknowl- 
edged, according  to  sections  eleven  hundred  and  eighty-two  and  eleven  hundred 
and  eighty-three  of  this  code,  shall  be  filed  in  said  superior  court  at  the  time 
of  the  application  for  adoption.  [Amendment  approved  April  6,  1880; 
Amendments  1880,  4.     In  effect  immediatelv.l 


(78) 
Sec.  227.  The  judge  must  examine  all  persons  appearing  before  him  pur- 
suant to  the  last  section,  each  separately,  and  if  satisfied  that  the  interests 
of  the  child  will  be  promoted  by  the  adoption,  he  must  make  an  order  declar- 
ing that  the  child  shall  thenceforth  be  regarded  and  treated  in  all  respects 
as  the  child  of  the  person  adopting. 


(81) 
Sec.  242.     No    person,  whether  a    parent  or  otherwise,  has  any    power  as 
guardian  of  properly,  except  by  appointment  as  hereinafter  provided. 

41 
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(81) 
Sec.  243.  A  guardian  of  the  person  or  property,  or  both,  of  a  person  re- 
siding in  this  state,  who  is  a  minor,  or  of  unsound  mind,  may  be  appointed  in 
all  eases,  other  than  those  named  in  section  two  hundred  and  forty-one,  by 
the  superior  court,  as  provided  in  the  Code  of  Civil  Procedure.  [Amendment 
approved  April  6,  1880;  Amendments  1880,  4.    In  effect  immediately.] 

(81) 
Sec.  244.     A  guardian  of  the  property  within  this  state  of  a  person  not  re- 
siding therein,  who  is  a  minor,  or  of  unsound  mind,  may  be  appointed  by  the 
superior  court.     [Amendment  approved  April  6,  1880;  Amendments  1880,  4. 
In  effect  immediately.] 

(82) 
Sec.  245.     In  all  cases  the  court  making  the  appointment  of  a  guardian  has 
exclusive  jurisdiction  to  control  him. 

(82) 
Sec.  246.     In  awarding  the  custody  of  a  minor,  or  in  appointing  a  general 
guardian,  the  court  or  officer  is  to  be  guided  by  the  following  considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child  in  respect  to 
its  temporal  and  its  mental  and  moral  welfare,  and  if  the  child  be  of  a  suf- 
ficient age  to  form  an  intelligent  preference,  the  court  may  consider  that  pref- 
erence in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  custody  or  guardianship,  neith- 
er parent  is  entitled  to  it  as  of  right;  but  other  things  being  equal,  if  the  child 
be  of  tender  years,  it  should  be  given  to  the  mother;  if  it  be  of  an  age  to  re- 
quire education  and  preparation  for  labor  or  business,  then  to  the  father. 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other  respects,  prefer- 
ence is  to  be  given  as  follows: 

1.  To  a  parent; 

2.  To  one  who  was  indicated  by  the  wishes  of  a  deceased  parent; 

3.  To  one  who  already  stands  in  the  position  of  a  tinistee  of  a  fund  to  be 
applied  to  the  child's  support; 

4.  To  a  relative.  [Amendment  approved  March  30,  18T4;  Amendments 
1873-74,  196.     In  effect  July  1,  1874.] 


(82) 
Sec.  247.     A  guardian  appointed  by  a  court  has  power  over  the  person  and 
property  of  the  ward,  unless  otherwise  ordered. 


(82) 
Sec.  248.     A  guardian  of  the    person    is  charged    with  the  custody  of  the 
ward,  and  must  look  to  his  support,  health,  and  education.     He  may  fix  the 
residence  of  the  ward  at  any  place  within  the  state,  but  not  elsewhere,  with- 
out permission  of  the  court. 
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(8a) 

See.  249.  A  guardian  of  the  property  must  keep  safely  the  property  of  his 
ward.  He  must  not  permit  any  unnecessary  waste  or  destruction  of  the  real 
property,  nor  make  any  sale  of  such  property  without  the  order  of  the  superior 
court,  hut  must,  so  far  as  it  is  in  his  power,  maintain  the  same,  with  its  build- 
ings and  appurtenances,  out  of  the  income  or  other  property  of  the  estate,  and 
deliver  it  to  the  ward,  at  the  close  of  his  guardianship,  in  as  good  condition 
as  he  received  it.  [Amendment  approved  April  6,  1880;  Amendments  1880, 
5.     In  effect  immediately.] 

(84) 
Sec.  255.     The  power  of  a  guardian  appointed  by  a  court  is  suspended  only: 

1.  By  order  of  the  court;  or, 

2.  If  the  appointment  was  made  solely  because  of  the  ward's  minority,  by 
his  attaining  majority;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by  the  marriage  of  the 
ward.  [Amendment  approved  March  30,  1874;  Amendments  1873-74,  197.  In 
effect  July  1,  1874.] 

(84) 
Sec.  258.     A  person  of  unsound  mind  may  be  placed  in  an  asylum  for  such 
persons,  upon  the  order  of  the  superior  court  of  the  county  in  which  he  re- 
sides, as  follows: 

1.  The  court  must  be  satisfied,  upon  examination  in  open  court  and  in  the 
presence  of  such  person,  from  the  testimony  of  two  leputable  physicians,  that 
such  person  is  of  unsound  mind,  and  unfit  to  be  at  large; 

2.  After  the  order  is  granted,  the  person  alleged  to  be  of  unsound  mind,  his 
or  her  husband  or  wife,  or  relative  to  the  third  degree,  or  any  citizen,  may  de- 
mand an  investigation  before  a  jury,  which  must  be  conducted  in  all  respects 
as  under  an  inquisition  of  lunacy.  [Amendment  approved  April  6,  1880; 
Amendments  1880,  p.  4.] 

(84) 
Sec.  264.  Every  minor,  with  the  consent  of  the  persons  or  officers  herein- 
after mentioned,  inay,  of  his  own  free  will,  bind  himself,  in  writing,  to  serve 
as  clerk,  apprentice,  or  servant,  in  any  profession,  trade,  or  employment,  dur- 
ing his  minority,  and  such  binding  shall  be  as  valid  and  effectual  as  if  such 
minor  was  of  full  age  at  the  time  of  making  the  engagement. 


(85) 

Sec.  265.     Such  consent  shall  be  given: 

1.  By  the  father  of  the  minor.  If  he  be  dead,  or  be  not  of  legal  capacity 
to  give  his  consent,  or  if  he  shall  have  abandoned  or  neglected  to  provide  for 
his  family,  and  such  fact  be  certified  by  a  justice  of  the  peace  of  the  township 
or  countv  or  sworn  to  bv  a  credible  witness,  and  such  certificate  or  affidavit 
be  indorsed  on  the  indenture,  then: 
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2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of  legal  capacity  to 
give  such  consent  or  refusal,  then: 

3.  By  the  guardian  of  such  infant.  If  such  infant  have  no  parent  living, 
or  none  in  a  legal  capacity  to  give  consent,  and  there  be  no  guardian,  then: 

4.  By  the  supervisors  of  the  county,  or  any  two  justices  of  the  peace,  or  the 
judge  of  the  superior  court  of  the  county; 

5.  If  such  minor  be  an  orphan,  under  the  care  and  control  of  any  orphan 
asylum  in  this  state,  then  by  the  board  of  managers  thereof.  [Amendment 
approved  April  6,  1880;  Amendments  1880,  5.     In  eflfect  immediately.] 


(85) 
Sec.  266.     Such  consent  shall  be  signified  in  writing  by  the  person  entitled 
to  give  the  same,  by  certificate  at  the  end  of,  or  indorsed  upon  the  indentures. 

(86) 
,  Sec.  267.  The  executors  of  any  last  will  of  a  parent  who  shall  be  directed 
in  such  will  to  bring  up  his  or  her  child  to  some  trade  or  calling,  may  bind  such 
child  to  service  as  a  clerk,  or  apprentice,  in  like  manner  as  the  father  might 
have  done  if  living.  If  there  is  a  surviving  mother,  her  consent  also  is  neces- 
sary. 


(86) 
Sec.  268.     The  supervisors  of  the  county  may  bind  out  minors  who  are  or 
shall  become  chargeable  to  such  county,  to  be  clerks,  apprentices,  or  servants, 
which  binding  shall  be  as  efl^ectual  as  if  such  minors  had  bound  themselves 
with  the  consent  of  their  father. 


(86) 
Sec.  269.    In  every  town  or  city,  the  presiding  officer  of  the  first  council 
or  legislative  board  thereof,  if  there  be  more  than  one,  or  any  public  officer 
or  officers  appointed  to  provide  for  the  poor,  may  in  like  manner  bind  out  any 
child  who,  or  whose  parents  are,  chargeable  to  any  such  town  or  city. 

(87) 
Sec.  270.  The  age  of  every  infant  so  bound  shall  be  inserted  in  the  inden- 
tures, and  shall  be  taken  to  be  the  true  age;  and  whenever  public  officers  are 
authorized  to  execute  any  indentures,  or  their  consent  is  required  to  the  valid- 
ity of  the  same,  it  shall  be  their  duty  to  inform  themselves  fully  of  the  in^ 
fant's  age. 

(87) 
Sec.  271.     Every  sum  of  money  paid  or  agreed  for,  with  or  in  relation  to 
the  binding  out  of  any  clerk,  apprentice,  or  servant  shall  be  inserted  in  the 
indentures. 
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(87) 
Sec.  272.  The  indenture  shall  also  contain  an  agreement,  on  the  part  of 
the  person  to  whom  such  child  shall  be  bound,  that  he  will  cause  such  child  to 
be  instructed  to  read  and  write,  and  to  be  taught  the  general  rules  of  arithme- 
tic, or,  in  lieu  thereof,  that  he  will  send  such  child  to  school  three  months  of 
each  year  of  the  period  of  indenture. 

(87) 
Sec.  273.     The  counterpart  of  any   indenture  executed    by  any  county,  or 
city,  or  town  officers,  must  be  by  them  deposited  in  the  oflBce  of  the  county 
clerk.     [In  effect  April  6,  1880.] 

(87) 
Sec.  274.  Any  minor,  capable  of  becoming  a  citizen  of  this  state,  coming 
from  any  other  country,  state,  or  territory,  may  bind  himself  to  service  until 
his  majority,  or  for  any  shorter  term.  Such  contract,  if  made  for  the  pur- 
pose  of  raising  money  to  pay  his  passage,  or  for  the  payment  of  such  passage, 
may  be  for  the  term  of  one  year,  although  such  term  may  extend  beyond  the 
time  when  such  person  will  be  of  full  age,  but  it  shall  in  no  case  be  for  a  longer 
term. 


(88) 
Sec.  275.  No  contract  made  under  the  preceding  section  shall  bind  the  ser- 
vant, unless  duly  acknowledged  by  the  minor,  before  some  public  magistrate 
or  other  oflBcer  authorized  to  administer  oaths,  nor  unless  a  certificate,  show- 
ing that  the  same  was  made  freely,  on  private  examination,  be  indorsed  upon 
the  contract. 


(88) 
Sec.  276.     Such  indentures  of  apprenticeship  may  be  annulled  for: 

1.  Fraud  in  the  contract  of  indenture; 

2.  When  such  contract  is  not  made  or  executed  in  accordance  with  the  pro- 
visions of  this  title; 

3.  For  willful  nonfulfillment,  by  such  master,  of  the  provisions  of  such  in- 
denture; 

4.  Cruelty  or  maltreatment  of  such  apprentice  by  the  master.     In  such  case, 
the  apprentice  may  recover  for  his  services. 


(97) 
Sec.  299.  No  corporation  hereafter  formed  shall  purchase,  locate,  or  hold 
property  in  any  county  in  this  state,  without  filing  a  copy  of  the  copy  of  its  ar- 
ticles of  incorporation  filed  in  the  office  of  the  secretary  of  state,  duly  certified  by 
such  secretary  of  state,  in  the  oflBce  of  the  county  clerk  of  the  county  in  which 
such  property  is  situated,  within  sixty  days  after  such  purchase  or  location  is 
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made.  Every  corporation  now  in  existence,  whether  formed  under  the  provisions 
of  this  code  or  not,  must,  within  ninety  days  after  the  passage  of  this  section, 
file  such  certified  copy  of  the  copy  of  its  articles  of  incorporation  in  the  office 
of  the  county  clerk  of  every  county  in  this  state  in  which  it  holds  any  proper- 
ty, except  tJie  county  where  the  original  articles  of  incorporation  are  filed;  and 
if  any  corporation  hereafter  acquire  any  property  in  any  county  other  than 
that  in  which  it  now  holds  property,  it  must,  within  ninety  days  thereafter, 
file  with  the  clerk  of  such  county  such  certified  copy  of  the  copy  of  its  arti- 
cles of  incorporation.  The  copies  so  filed  with  the  several  county  clerks  and 
certified  copies  thereof  shall  have  the  same  force  and  eflEect  in  evidence  as  would 
the  originals.  Any  corporation  failing  to  comply  '\^'ith  the  provisions  of  this 
section  i^hall  not  maintain  or  defend  any  action  or  proceeding  in  relation  to 
such  property,  its  rents,  issues,  or  profits,  until  such  articles  of  incorporation, 
and  such  certified  copy  of  its  articles  of  incorporation,  and  such  certified  copy 
of  the  copy  of  its  articles  of  incorporation  shall  be  filed  at  the  places  directed 
by  the  general  law  and  this  section;  provided,  that  all  corporations  shall  be  lia- 
ble in  damages  for  any  and  all  loss  that  may  arise  by  the  failure  of  such  cor- 
poration to  perform  any  of  the  foregoing  duties  within  the  time  mentioned  in 
this  section;  and  provided  further,  that  the  said  damages  may  be  recovered  in 
an  action  brought  in  any  court  of  this  state  of  competent  jurisdiction,  by  any 
party  or  parties  suffering  the  same.  [Amendment  approved  April  23,  1880; 
Amendments  1880,  13.     in  effect  April  23,  1880.] 


(99) 
Sec.  301.  Every  corporation  formed  under  this  title  must,  within  one 
month  after  filing  articles  of  incorporation,  adopt  a  code  of  by-laws  for  its 
government  not  inconsistent  with  the  constitution  and  laws  of  this  state.  The 
assent  of  stockholders  representing  a  majority  of  all  the  subscribed  capital 
stock,  or  of  a  majority  of  the  members,  if  there  be  no  capital  stock,  is  necessary 
to  adopt  by-laws,  if  they  are  adopted  at  a  meeting  called  for  that  purpose; 
and  in  the  event  of  such  meeting  being  called,  two  weeks'  notice  of  the  same 
by  advertisement  in  some  newspaper  published  in  the  county  in  which  the 
principal  place  of  business  of  the  corporation  is  located,  or  if  none  is  published 
therein,  then  in  a  paper  published  in  an  adjoining  county,  must  be  given  by 
order  of  the  acting  president.  The  written  assent  of  the  holders  of  two- 
thirds  of  the  stock,  or  of  two-thirds  of  the  members,  if  there  be  no  capital 
stock,  shall  be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for  that 
purpose.  [Amendment  approved  March  30,  1874;  Amendments  1873-74,  200. 
In  effect  July  1,  1874.] 

(100) 
Sec.  302.  The  directors  of  a  corporation  must  be  elected  annually  by  the 
stockholders  or  members,  and  if  no  provision  is  made  in  the  by-laws  for  the 
time  of  election,  the  election  must  be  held  on  the  first  Tuesday  in  June.  No- 
tice of  such  election  must  be  given,  and  the  right  to  vote  determined  as  pre- 
scribed in  section  301. 
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(101) 
Sec.  303.     A  corporation  may,  by  its  by-laws,  where  no  other  provision  is 
specially  made,  provide  for: 

1.  The  time,  place,  and  manner  of  calling  and  conducting  its  meetings,  and 
may  dispense  with  notice  of  all  regular  meetings  of  stockholders  or  directors; 

2.  The  number  of  stockholders  or  members  constituting  a  quorum; 

3.  The  mode  of  voting  by  proxy; 

4.  The  qualifications  and  duties  of  directors,  and  also  the  time  of  their  an- 
nual election,  and  the  mode  and  manner  of  giving  notice  thereof; 

5.  The  compensation  and  duties  of  officers; 

6.  The  maimer  of  election  and  the  tenure  of  office  of  all  officers  other  than 
the  directors;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding,  in  any  case, 
one  hundred  dollars  for  any  one  offense. 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of  stockholders  or 
board  of  directors,  notice  of  which  is  required,  shall  be  published,  which  must 
be  some  newspaper  published  in  the  county  where  the  principal  place  of  busi- 
ness of  the  corporation  is  located,  or  if  none  is  published  therein,  then  in  a 
newspaper  published  in  an  adjoining  county;  provided,  that  when  the  by-laws 
prescribe  the  newspaper  in  which  said  publication  shall  be  made,  if  from  any 
cause,  at  the  time,  any  publication  is  desired  to  be  made,  the  publication  of 
such  newspaper  shall  have  ceased,  the  board  of  directors  may,  by  an  order  en- 
tered on  the  records  of  the  corporation,  direct  the  publication  to  be  made  in 
some  other  newspaper  published  in  the  county,  or  if  none  is  published  therein, 
then  in  an  adjoining  county.  [Amendment  approved  March  19,  1889;  Amend- 
ments 1889,  p.  364.] 

(102) 
Sec.  304.  All  by-laws  adopted  must  be  certified  by  a  majority  of  the  di- 
rectors and  secretary  of  the  corporation,  and  copied  in  a  legible  hand,  in  some 
book  kept  in  the  office  of  the  corporation,  to  be  known  as  the  "Book  of  By- 
laws,*'  and  no  by-law  shall  take  effect  until  so  copied,  and  the  book  shall  then 
be  opened  to  the  inspection  of  the  public  during  office  hours  of  each  day  ex- 
cept holidays.  The  by-laws  may  be  repealed  or  amended,  or  new  by-laws  may 
be  adopted,  at  the  annual  meeting,  or  at  any  other  meeting  of  the  stockholders 
or  members,  called  for  that  purpose  by  the  directors,  by  a  vote  representing 
two-thirds  of  the  subscribed  stock,  or  by  two-thirds  of  the  members.  The 
written  assent  of  the  holders  of  two-thirds  of  the  stock,  or  two-thirds  of  the 
members  if  there  be  no  capital  stock,  shall  be  effectual  to  repeal  or  amend  any 
by-law,  or  to  adopt  additional  by-laws.  The  power  to  repeal  and  amend  the 
by-laws,  and  adopt  new  by-laws,  may,  by  a  similar  vote  at  any  such  meeting,  or 
similar  written  assent,  be  delegated  to  the  board  of  directors.  The  power,  when 
delegated,  may  be  revoked  by  a  similar  vote,  at  any  regular  meeting  of  the  stock- 
holders or  members.  Whenever  any  amendment  or  new  by-law  is  adopted,  it 
shall  be  copied  in  the  book  of  by-laws  with  the  original  by-laws,  and  immediately 
after  them,  and  shall  not  take  effect  until  so  copied.  If  any  by-law  be  repealed, 
the  fact  of  repeal,  with  the  date  of  the  meeting  at  which  the  repeal  was  enacted, 
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or  written  assent  was  filed,  shall  be  stated  in  said  book,  and  until  so  stated  the  re- 
peal shall  not  take  etfect.  [Amendment  approved  March  14,  1885;  Stats.  1885, 
130.] 

(104) 
Sec.  309.  The  directors  of  corporations  must  not  make  dividends,  except 
from  the  surplus  profits  arising  from  the  business  thereof;  nor  must  they  di- 
vide, withdraw,  or  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock;  nor  must  they  create  debts  beyond  their  subscribed  capital 
stock;  nor  must  they  divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock,  except  as  hereinafter  provided,  nor  reduce 
or  increase  the  capital  stock,  except  as  herein  specially  provided.  For  a  vio- 
lation of  the  provisions  of  this  section,  the  directors  under  whose  adminis- 
tration the  same  may  have  happened  (except  those  who  may  have  caused  their 
dissent  therefrom  to  be  entered  at  large  on  the  minutes  of  the  directors  at 
the  time,  or  were  not  present  when  the  same  did  happen)  are,  in  their  individ- 
ual and  private  capacity,  jointly  and  severally  liable  to  the  corporation,  and 
to  the  creditors  thereof,  in  the  event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  withdrawn,  paid  out,  or  reduced,  or  debt  con- 
tracted; and  no  statute  of  limitations  is  a  bar  to  any  suit  against  such  direc- 
tors for  any  sums  for  which  they  are  liable  by  this  section;  provided,  however, 
that  where  a  corporation  has  been  heretofore  or  may  hereafter  be  formed  for 
the  purpose,  among  other  things,  of  acquiring,  holding,  and  selling  real  estate, 
water,  and  water  rights,  the  directors  of  such  corporation  may,  with  the  con- 
sent of  stockholders  representing  two-thirds  of  the  capital  stock  thereof,  given 
at  a  meeting  called  for  that  purpose,  divide  among  the  stockholders  the  land,, 
water,  or  water  rights  so  by  such  corporation  held,  in  the  proportions  to  which 
their  holdings  of  such  stock  at  the  time  of  such  division  would  entitle  them. 
All  conveyances  made  by  the  corporation  in  pursuance  of  this  section  shall  be 
made  and  received  subject  to  the  debts  of  such  corporation  existing  at  the  date 
of  the  conveyance  thereof.  Nothing  herein  shall  prohibit  a  division  and  dis- 
tribution of  the  capital  stock  of  any  corporation  which  remains  after  the  pay- 
ment of  all  its  debts,  upon  its  dissolution,  or  the  expiration  of  its  term  of  ex- 
istence.    [Amendment  approved  March  31,  1891;  Stats.  1891,  p.  468.] 


(106) 
Sec.  310.  No  director  shall  be  removed  from  otlice,  unless  by  a  vote  of 
two-thirds  of  the  members,  or  of  stockholders  holding  two-thirds  of  the 
capital  stock,  at  a  general  meeting  held  after  previous  notice  of  the  time  and 
place,  and  of  the  intention  to  propose  such  removal.  iMeetings  of  stockhold- 
ers for  this  purpose  may  be  called  by  the  president,  or  by  a  majority  of  the 
directors,  or  by  members  or  stockholders  holding  at  least  one-half  of  the 
votes.  Such  calls  must  be  in  writing,  and  addressed  to  the  secretary,  who 
must  thereupon  give  notice  of  the  time,  place,  and  object  of  the  meeting,  and 
by  whose  order  it  is  called.  If  the  secretar}^  refuse  to  give  the  notice,  or 
if  there  *i8  none,  the  call  may  be  addressed  directly  to  the  members  or  stock- 
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holders^  and  be  served  as  a  notice,  in  which  case  it  must  specify  the  time 
and  place  of  meeting.  The  notice  must  be  given  in  the  manner  provided  in 
section  301  of  this  title,  unless  other  express  provision  has  been  made  there- 
for in  the  by-laws.  In  case  of  removal,  the  vacancy  may  be  filled  by  election 
at  the  same  meeting. 

(107) 
Sec.  311.  Whenever,  from  any  cause,  there  is  no  person  authorized  to  call 
or  to  preside  at  a  meeting  of  a  corporation,  any  justice  of  the  peace  of  the 
county  where  such  corporation  is  established  may,  on  written  application  of 
three  or  more  of  the  stockholders  or  of  the  members  thereof,  issue  a  warrant 
to  one  of  the  stockholders  or  members,  directing  him  to  call  a  meeting  of  the 
corporation,  by  giving  the  notice  required,  and  the  justice  may  in  the  same  war- 
rant direct  such  person  to  preside  at  such  meeting  until  a  clerk  is  chosen  and 
qualified,  if  there  is  no  other  officer  present  legally  authorized  to  preside  there- 
at. 


(107) 
Sec.  312.  At  all  elections  or  votes  had  for  any  purpose  there  must  be  a 
majority  of  the  subscribed  capital  stock,  or  of  the  members,  represented,  either 
in  person  or  by  proxy  in  writing.  Every  person  acting  therein,  in  person  or 
by  proxy  or  representative,  must  be  a  member  thereof  or  a  bona  fide  stock- 
holder, having  stock  in  his  own  name  on  the  stock  books  of  the  corporation 
at  least  ten  days  prior  to  the  election.  Any  vote  or  election  had  other  than  in 
accordance  with  the  provisions  of  this  article  is  voidable  at  the  instance  of 
absent  or  anv  stockholders  or  members,  and  mav  be  set  aside  bv  petition  to 
the  district  court  of  the  county  where  the  same  was  held.  Any  regular  or 
called  meeting  of  the  stockholders  or  members  may  adjourn  from  day  to  day, 
or  from  time  to  time,  if  for  any  reason  there  is  not  present  a  majority  of  the 
subscribed  stock  or  members,  or  no  election  had — such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  journal  of  proceedings  of  the  board  of 
directors.  [Amendment  approved  April  1,  1878;  Amendments  1877-78,  79. 
In  effect  April  1,  1878.] 

(108) 
Sec.  314.  If  from  any  cause  an  election  does  not  take  place  on  the  day 
appointed  in  the  by-laws,  it  may  be  held  on  any  day  thereafter  as  is  provided 
for  in  such  by-laws,  or  to  which  such  election  may  be  adjourned  or  ordered  by 
the  directors.  If  an  election  has  not  been  held  at  the  appointed  time,  and  no 
adjourned  or  other  meeting  for  the  purpose  has  been  ordered  by  the  directors, 
a  meeting  may  be  called  by  the  stockholders  as  provided  in  section  310  of  this 
article. 

(109) 
Sec.  315.    Upon  the  application  of  any  person  or  body  corporate  aggrieved 
by  any  election  held  by  any  corporate  body,  the  district  court  of  the  district 
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in  which  such  election  is  held  must  proceed  forthwith  to  hear  the  allegations 
and  proofs  of  the  parties,  or  otherwise  inquire  into  the  matters  of  complaint, 
and  thereupon  confinn  the  election,  order  a  new  one,  or  direct  such  other  re- 
lief in  the  premises  as  accords  with  right  and  justice.  Upon  filing  the  petition, 
and  before  any  further  proceedings  are  had  under  this  section,  five  days'  notice  ' 
of  the  hearing  must  be  given,  under  the  direction  of  the  court  or  the  judge 
thereof,  to  the  adverse  party  or  those  to  be  affected  thereby.  [Amendment 
approved  April  1,  1878;  Amendments  1877-78,  79.     In  effect  April  1,  1878.] 

(110) 
Sec.  321a.  Every  corporation  that  has  been  or  may  be  created  under  the 
general  laws  of  this  state  may  change  its  principal  place  of  business  from  one 
place  to  another  in  the  same  county,  or  from  one  city  or  county  to  another 
city  or  county  within  this  state.  Before  such  change  is  made,  the  consent  in 
writing,  of  the  holders  of  two-thirds  of  the  capital  stock  must  be  obtained  and 
filed  in  the  office  of  the  corporation.  When  such  consent  is  obtained  and  filed, 
notice  of  the  intended  reoioval  or  change  must  be  published,  at  least  once  a 
week,  for  three  successive  weeks,  in  some  newspaper  published  in  the  county 
wherein  said  principal  place  of  business  is  situated,  if  there  is  one  published 
therein;  if  not,  in  a  newspaper  of  an  adjoining  county,  giving  the  name  of  the 
county  or  city  where  it  is  situated,  and  that  to  which  it  is  intended  to  remove 
it.  [New  section  approved  April  3,  1876;  Amendments  1875-76,  73.  In  ef- 
fect April  3,  18T6.J 

(111) 
Sec.  322.  Each  stockholder  of  a  corporation  is  individually  and  personally 
liable  for  such  proportion  of  its  debts  and  liabilities  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of  the  subscribed  capital  stock  or 
shares  of  the  corporation,  and  for  a  like  proportion  only  of  each  debt  or  claim 
against  the  corporation.  Any  creditor  of  the  corporation  may  institute  joint 
or  several  actions  against  any  of  its  stockholders,  for  the  proportion  of  his 
claim  payable  by  each,  and  in  such  action  the  court  must  ascertain  the  propor- 
tion of  the  claim  or  debt  for  which  each  defendant  is  liable,  and  a  several 
judgment  must  be  rendered  against  each,  in  conformity  therewith.  If  any 
stockholder  pays  his  proportion  of  any  debt  due  from  the  corporation,  incurred 
while  he  was  such  stockholder,  he  is  relieved  from  any  further  personal  lia- 
bility for  such  debt,  and  if  an  action  has  been  brought  against  him  upon  such 
debt,  it  shall  be  dismissed,  as  to  him,  upon  his  paying  the  costs,  or  such  pro- 
portion thereof  as  may  be  properly  chargeable  against  him.  The  liability  of 
each  stockholder  is  determined  bv  the  amount  of  stock  or  shares  owned  by 
him  at  the  time  the  debt  or  liability  was  incurred;  and  such  liability  is  not  re- 
leased by  any  subsequent  transfer  of  stock.  The  term  stockholder,  as  used  in 
this  section,  shall  apply  not  only  to  such  persons  as  appear  by  the  books  of 
the  corporation  to  be  such,  but  also  to  every  equitable  owner  of  stock,  although 
the  same  appear  on  the  books  in  the  name  of  another;  and  also  to  every  person 
who  has  advanced  the  installments  or  purchase  money  of  stock  in  the  name 
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of  a  minor^  so  loDg  as  the  latter  remains  a  minor;  and  also  to  every  guardian, 
or  other  trustee,  who  voluntarily  invests  any  trust  funds  in  the  stock.  Trust 
funds  in  the  hands  of  a  guardian,  or  trustee,  shall  not  be  liable  under  the 
provisions  of  this  section,  by  reason  of  any  such  investment;  nor  shall  the  per- 
son for  whose  benefit  the  investment  is  made  be  responsible  in  respect  to  the 
stock  until  he  becomes  competent  and  able  to  control  the  same;  but  the  re- 
sponsibility of  the  guardian  or  trustee  making  the  investment  shall  continue 
until  that  period.  Stock  held  as  collateral  security,  or  by  a  trustee,  or  in  any 
other  representative  capacity,  does  not  make  the  holder  thereof  a  stockholder 
within  the  meaning  of  this  section,  except  in  the  cases  above  mentioned,  so 
as  to  charge  him  with  any  proportion  of  the  debts  or  liabilities  of  the  cor- 
poration; but  the  pledgor,  or  person  or  estate  represented,  is  to  be  deemed  the 
stockholder,  as  respects  such  liability.  In  corporations  having  no  capital 
stock,  each  member  is  individually  and  personally  liable  for  his  proportion  of 
its  debts  and  liabilities,  and  similar  actions  may  be  brought  against  him, 
either  alone  or  jointly  with  other  members,  to  enforce  such  liability,  as  by  this 
section  may  be  brought  against  one  or  more  stockholders,  and  similar  judg- 
ments may  be  rendered.  The  liability  of  each  stockholder  of  a  corporation 
formed  under  the  laws  of  any  other  state  or  territory  of  the  United  States,  or 
of  any  foreign  country,  and  doing  business  within  this  state,  shall  be  the  same 
as  the  liability  of  a  stockholder  of  a  corporation  created  under  the  constitution 
and  laws  of  this  state.  [Amendment  approved  March  15,  1876;  Amendments 
1875-76,  73.     In  effect  in  sixty  days.] 

(116) 
Sec.  323.     All  corporations  fOr  profit  must  issue  certificates  for  stock  whien 
fully  paid  up,  signed  by  the  president  and  secretary,  and  may  provide,  in  their 
by-laws,  for  issuing  certificates  prior  to  the  full  payment,  under  such  restric- 
tions and  for  such  purposes  as  their  by-laws  may  provide. 

(118) 
Sec.  325.  Shares  of  stock  in  corporations  held  or  owned  by  a  married  woman 
may  be  transferred  by  her,  her  agent,  or  attorney,  without  the  signature  of  her 
husband,  in  the  same  manner  as  if  such  married  woman  were  a  feme  sole.  All 
dividends  payable  upon  any  shares  of  atock  of  a  corporation  held  by  a  married 
woman  may  be  paid  to  such  married  woman,  her  agent  or  attorney,  in  the 
same  manner  as  if  she  were  unmarried,  and  it  is  not  necessary  for  her  husband 
to  join  in  a  receipt  therefor ;  and  any  proxy  or  power  given  by  a  married  woman, 
touching  any  shares  of  stock  of  any  corporation  owned  by  her,  is  valid  and 
binding  without  the  signature  of  her  husband,  the  same  as  if  she  were  un- 
married. 


(119) 
Sec.  328.     Commissioners'   Amendment  unconstitutional. 


Amendments  to  Civil  Code.  19 

(136) 
Sec.  360.  No  corporation  shall  acquire  or  hold  any  more  real  property  than 
may  be  reasonably  necessary  for  the  transaction  of  its  business,  or  the  con- 
struction of  its  works,  except  as  otherwise  specially  provided.  A  corporation 
may  acquire  real  property,  as  provided  in  title  VII,  part  III,  Code  of  Civil 
Procedure,  when  needed  for  any  of  the  uses  and  purposes  mentioned  in  said 
title.  [Amendment  approved  March  30,  1874;  Amendments  1873-74,  p.  208. 
In  effect  July  1,  1874.] 

(136) 
Sec.  361.  It  shall  be  lawful  for  two  or  more  corporations  formed,  or  that  may 
hereafter  be  formed,  under  the  laws  of  this  state,  for  mining  purposes,  which  own 
or  possess  mining  claims  or  lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts,  property,  assets,  and  franchises, 
in  such  manner  and  upon  such  terms  as  may  be  agreed  upon  by  the  respective 
boards  of  directors  or  trustees  of  such  companies  so  desiring  to  consolidate  their 
interests ;  but  no  such  consolidation  shall  take  place  without  the  written  consent 
of  the  stockholders  representing  two-thirds  of  the  capital  stock  of  each  company, 
and  no  such  consolidation  shall,  in  any  way,  relieve  such  companies,!  or  the  stock- 
holders thereof,  from  any  and  all  just  liabilities ;  and  in  case  of  such  consolida- 
tion, due  notice  of  the  same  shall  be  given,  by  advertising,  for  one  month,  in  at 
least  one  newspaper  in  the  county  and  state  where  the  said  mining  property 
is  situated,  if  there  be  one  published  therein  and  also  in  one  newspaper  published 
in  the  county,  or  city  and  count}',  where  the  principal  place  of  business  of 
any  of  said  companies  shall  be.  And  when  the  said  consolidation  is  completed, 
a  certificate  thereof,  containing  the  manner  and  terms  of  said  consolidation, 
shall  be  filed  in  the  office  of  the  countv  clerk  of  the  county  in  which  the 
original  certificate  of  incorporation  of  any  of  said  companies  shall  be  filed,  and 
a  copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  state ;  such  certificate 
shall  be  signed  by  a  majority  of  each  board  of  trustees  or  directors  of  the 
original  companies,  and  it  shall  be  their  duty  to  call,  within  thirty  days  after  the 
filing  of  such  certificate,  and  after  at  least  ten  days'  public  notice,  a  meeting  of 
the  stockholders  of  all  of  said  companies  so  consolidated,  to  elect  a  board  of 
trustees  or  directors  for  the  consolidated  company,  for  the  year  thence  next  en- 
suing. The  said  certificate  shall  also  contain  all  the  requirements  prescribed 
by  section  two  hundred  and  ninety  of  said  Civil  Code. 

(137) 
Sec.  362.  Any  corporation  may  amend  its  articles  of  association  or  certificate 
of  incorporation  by  a  majority  vote  of  its  board  of  directors  or  trustees,  and 
by  a  vote  or  written  assent  of  the  stockholders  representing  at  least  two-thirds 
of  the  subscribed  capital  stock  of  such  corporation;  and  a  copy  of  the  said 
articles  of  association  or  certificate  of  incorporation,  as  thus  amended,  duly 
certified  to  be  correct  by  the  president  and  secretary  of  the  board  of  directors 
or  trustees  of  such  corporation,  shall  be  filed  in  the  office  or  offices  where  the 
original  or  certificate  of  incorporation  are  required  by  this  code  to  be  filed;  and 
from  the  time  of  so  filing  such  copy  of  the  amended  articles  of  association  or 
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certificate  of  ineorporatian,  such  corporation  shall  have  the  same  powers,  and  it 
and  the  stockholders  thereof  shall  thereafter  be  subject  to  the  same  liabilities, 
as  if  such  amendment  had  been  embraced  in  the  original  articles  or  certificate  of 
incorporation;  provided,  that  the  time  of  the  existence  of  such  corporation  shall 
not  be  by  such  amendment  extended  beyond  the  time  fixed  in  the  original 
articles  or  certificate  of  incorporation;  provided  further,  that  such  original  and 
amended  articles  or  certificate  of  incorporation  shall  together  contain  all  the 
matters  and  things  required  under  which  the  original  articles  of  association  or 
certificate  of  incorporation  were  executed  and  filed;  and  provided  further,  that 
nothing  herein  contained  shall  be  construed  to  cure  or  amend  any  defect  existing 
in  any  original  certificate  of  incorporation  heretofore  filed,  by  reason  that  such 
certificate  does  not  set  forth  the  matters  required  to  make  the  same  valid  as  a 
certificate  of  incorporation  at  the  time  of  its  filing ;  and  also  provided,  that  if  the 
assent  of  two-thirds  of  the  said  stockholders  to  such  amendment  has  not  been 
obtained,  that  a  notice  of  the  intention  to  make  the  amendment  shall  first  be  ad- 
vertised for  thirty  (30)  days  in  some  newspaper  published  in  the  town  or 
county,  or  city  and  county,  in  which  the  principal  place  of  business  of  the 
association  or  corporation  is  located,  before  the  filing  of  the  proposed  amend- 
ment; and  provided  also,  that  nothing  in  this  section  shall  be  construed  to 
authorize  any  corporation  to  diminish  its  capital  stock.  [Amendment  ap- 
proved March  11,  1893;  Stats.   1893,  p.   131.] 


(138) 
Sec.  363.  By  a  unanimous  vote  of  all  the  directors  at  any  regular  meeting, 
any  corporation  existing  or  hereafter  to  be  formed  under  the  laws  of  this 
state  may  acquire  and  hold  the  lots  and  building  on  and  in  which  its  business 
is  carried  on  and  may  improve  the  same  to  any  extent  required  for  the  con- 
venient transaction  of  its  business.  [In  effect  March  5,  1889.  New  section 
added  by  act  approved  March  5,  1889 ;  Stats.  1889,  p.  67.] 


(140) 
Sec.  384.  The  legislature  may  at  any  time  amend  or  repeal  this  part,  or  any 
title,  chapter,  article,  or  section  thereof,  and  dissolve  all  corporations  created 
thereunder;  but  such  amendment  or  repeal  does  not,  nor  does  the  dissolution 
of  any  such  corporation,  take  away  or  impair  any  remedy  given  against  any  such 
corporation,  its  stockholders,  or  officers,  for  any  liability  which  has  been  previous- 
ly incurred. 

(140) 
Sec.  388.  For  the  satisfaction  of  any  judgment  against  any  person,  company, 
or  corporation  authorized  to  receive  tolls,  the  franchise,  and  all  the  rights  and 
privileges  thereof,  may  be  levied  upon  and  sold  under  execution,  in  the  same 
manner,  and  with  the  same  effect,  as  any  other  property.  [Approved  February 
23,  1897,  c.  20.] 
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(141) 
Sec.  391.     The  corporation  whose  franchise  is  sold,  as  in  this  article  provided, 
in  all  other  respects  retains  the  same  powers,  is  bound  to  the  discharge  of 
the  same  duties,  and  is  liable  to  the  same  penalties  and  forfeitures,  as  before 
such  sale. 


(141) 
Sec.  t392.  The  corporation  may,  at  any  time  within  one  year  after  such  sale, 
redeem  the  franchise,  by  paying  or  tendering  to  the  purchaser  thereof  the 
sum  paid  therefor,  with  ten  per  cent  interest  thereon,  but  without  any  allow- 
ance for  the  toll  which  he  may  in  the  meantime  have  received ;  and  upon  such 
payment  or  tender  the  franchise  and  all  the  rights  and  privileges  thereof  re- 
vert and  belong  to  the  corporation,  as  if  no  such  sale  had  been  made. 


(141) 
Sec.  393.  The  sale  of  any  franchise  under  execution  must  be  made  in  the 
county  in  which  the  corporation  has  its  principal  place  of  business,  or  in 
which  the  property,  or  some  portion  thereof,  upon  which  the  taxes  are  paid, 
is  situated.  [Amendment  approved  March  30,  1874  ;•  Amendments  1873-74, 
209.     In  effect  July  1,  1874.] 

(142) 
Sec.  399.     The  dissolution  of  corporations  is  provided  for : 

1.  If  involuntary — in  chapter  V  of  title  X,  part  II,  of  the  Code  of  Civil 
Procedure ; 

2.  If  voluntary — ^in  title  VI,  part  III,  of  the  Code  of  Civil  Procedure. 


(142) 
Sec.  400.     Unless  other  persons  are  appointed  by  the  court,  the  directors  or 
nmnagers  of  the  affairs  of  such  corporation  at  the  time  of  its  dissolution  are 
trustees  of  the  creditors  and  stockholders  or  members  of  the  corporation  dis- 
solved, and  have  full  power  to  settle  the  affairs  of  the  corporation. 


(142) 
Sec.  401.  Every  corporation  formed  for  a  period  less  than  fifty  years  may, 
at  any  time  prior  to  the  expiration  of  the  term  of  its  corporate  existence,  ex- 
tend such  term  to  a  period  not  exceeding  fifty  years  from  its  formation.  Such 
extension  may  be  made  at  any  meeting  of  the  stockholders  or  members,  called 
by  the  directors  expressly  for  considering  the  subject  if  voted  by  stockholders 
representing  two- thirds  of  the  capital  stock;  or  by  two-thirds  of  the  members; 
or  may  be  made  upon  the  written  assent  of  that  number  of  stockholders  or 
members.  A  certificate  of  the  proceedings  of  the  meeting  upon  such  vote,  or 
upon  such  assent,  shall  be  signed  by  the  chairman  and  secretary  of  the  meeting 
and  a  majority  of  the  directors,  and  be  filed  in  the  office  of  the  county  clerk. 
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where  the  original  articles  of  incorporation  were  filed,  and  a  certified  copy 
thereof  in  the  office  of  the  secretary  of  state,  and  thereupon  the  term  of  the 
corporation  shall  be  extended  for  the  specified  period.  [Amendment  approved 
March  30,  1874;  Amendments  1873-74,  209.     In  effect  July  1,  1874.] 

(143) 
Sec.  404.     Commissioners^  Amendment  unconstitutional. 


(143) 
Sec.  405.     Commissioners'  Amendment  unconstitutional. 


(144) 
Sec.  406.     Commissioners'  Amendment  unconstitutional. 


(144) 
Sec.  407.     Commissioners'  Amendment  unconstitutional. 


(146) 
Sec.  414.  After  the  secretary  of  state  issues  the  certificate  of  incorporation, 
as  provided  in  article  I,  chapter  I,  title  I,  of  this  part,  the  directors  named 
in  the  articles  of  incorporation  must  proceed  in  the  manner  specified,  or  in 
their  by-laws,  or  if  none,  then  in  such  manner  as  they  may  by  order  adopt,  to 
open  books  of  subscription  to  the  capital  stock  then  unsubscribed,  and  to 
secure  subscriptions  to  the  full  amount  of  the  fixed  capital ;  to  levy  assessments 
and  infitallments  thereon,  and  to  collect  the  same,  as  in  chapter  II  of  title 
I  provided. 

(146) 
Sec.  415.     No  insurance   corporation  must  purchase,  hold,  or  convey  real 
estate,  except  as  hereinafter  set  forth,  to  wit: 

1.  Such  as  is  requisite  for  its  accommodation  in  the  convenient  transaction 
of  its  business,  not  exceeding  in  value  one  hundred  and  fifty  thousand  dollars ; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way  of  mortgage  or 
in  trust,  or  otherwise,  to  secure  or  provide  for  the  payment  of  loans  previously 
contracted,  or  for  moneys  due ; 

3.  Such  as  is  purchased  at  sales  upon  deeds  of  trust  or  judgments  obtained  or 
made  for  such  loans  or  debts ; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  dealings. 

All  such  real  estate  so  acquired,  which  is  not  requisite  for  the  accommodation 
of  such  corporation  in  the  transaction  of  its  business,  must  be  sold  and  dis- 
posed of  within  five  years  after  such  corporation  acquired  title  to  the  same.  No 
such  real  estate  must  be  held  for  a  longer  period  than  five  years,  unless  the 
corporation  first  procures  a  certificate  from  the  insurance  commissioner  that 
the  interest  of  the  corporation  will  suffer  materially  by  a  forced  sale  of  such 
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real  estate,  in  which  event  the  time  for  the  sale  may  "be  extended  to  such  time  as 
the  insurance  commissioner  directs  in  the  certificate. 


(147) 
Sec.  417.  The  directors  of  every  insurance  corporation,  at  such  times  as  their 
by-laws  provide,  must  make,  declare,  and  pay  to  the  stockholders  dividends 
of  so  much  of  the  net  profits  of  the  corporate  business  and  interest  on  capital 
invested  as  to  them  appears  advisable ;  but  the  moneys  received  and  notes  taken 
for  premium  on  risks  which  are  undetermined  and  outstanding  at  the  time  of 
making  the  dividend  must  not  be  treated  as  profits,  nor  divided,  except  as 
provided  in  chapter  II  of  this  title. 

(147) 
Sec.  418.  If  any  insurance  corporation  is  under  liabilities  for  losses  to 
an  amount  equal  to  its  capital  stock,  and  the  president  or  directors,  after 
knowing  the  same,  make  any  new  or  further  insurance,  the  estates  of  all  who 
make  such  insurance,  or  assent  thereto,  are  severally  and  jointly  liable  for  the 
amount  of  any  loss  which  takes  place  under  such  insurance. 

(148) 
Sec.  419.  Every  company,  corporation,  or  association  hereafter  formed  or 
organized  under  the  laws  of  this  state  for  the  transaction  of  business  in  fire, 
marine,  inland  navigation,  or  life  insurance,  must  have  a  subscribed  capital  stock 
equal  to  at  least  two  hundred  thousand  dollars,  twenty-five  per  cent  of  which 
must  be  paid  in  previous  to  the  issuance  of  any  policy,  and  the  residue  within 
twelve  months  from  the  day  of  filing  the  certificate  of  incorporation.  No  per- 
son, corporation,. or  association  organized  or  formed  under  the  laws  of  any  other 
state  or  country,  as  a  stock  company,  must  transact  any  such  insurance  business 
in  this  state,  unless  such  person,  corporation,  or  association  has  a  paid-up  capital 
stock  equal  to  at  least  two  hundred  thousand  dollars  in  available  cash  assets,  over 
and  above  all  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of 
all  outstanding  risks,  as  provided  in  section  six  hundred  and  two  of  the  Political 
Code  of  this  state.  Xor  must  any  person,  corporation,  or  association,  organized 
or  formed  under  the  laws  of  any  other  state  or  country  as  a  mutual  insurance 
company,  transact  any  such  insurance  business  in  this  state,  unless  such  person, 
corporation,  or  association  possesses  available  cash  assets  equal  to  at  least  two 
hundred  thousand  dollars,  over  and  above  all  liabilities  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  as  provided  in  said 
section  six  hundred  and  two  of  the  Political  Code  of  this  state.  [Amendment 
approved  April  1,  1878;  Amendments  1877-78,  80.     In  effect  April  1,  1878.] 

(148) 
Sec.  421.     Commissioners'   Amendment   unconstitutional. 

(149) 
Sec.  422.     Commissioners'  Amendment  unconstitutional. 
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•       (151) 
Sec.  427.     Corporations  organized  subsequent  to  April  first,  eighteen  hundred 

and  seventy-eight,  under  the  laws  of  this  state,  for  the  transaction  of  business 
in  any  kind  of  insurance,  may  invest  their  capital  and  accumulations  in  the  fol- 
lowing named  securities: 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  the  United 
States  government. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
states  of  the  United  States,  not  in  default  for  interest  on  such  bonds. 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
counties  and  incorporated  cities  and  towns  of  the  states  of  California  and 
Oregon,  not  in  default  for  interest  on  euch  bonds. 

4.  In  loans  upon  unencumbered  real  property,  worth  at  least  bne  hundred  per 
cent  more  than  the  amount  loaned;  or  upon  merchandise  or  cereals  in  ware- 
house, but  in  no  instance  shall  such  loan  bo  made  in  excess  of  seventy-five  per 
cent  of  the  securitv  taken. 

5.  Corporations  engaged  in  the  business  of  insuring  titles  to  real  estate 
may,  after  the  investment  of  one  hundred  thousand  (100,000)  dollars  in 
the  manner  provided  for  in  subdivisions  one,  two,  three,  and  four  of  this  sec- 
tion, invest  an  amount  not  exceeding  fifty  per  cent  of  their  subscribed  capital 
stock  in  the  preparation  or  purchase  of  the  materials  or  plant  necessary  to  enable 
them  to  engage  in  such  business;  and  such  materials  or  plant  shall  be  deemed 
an  asset,  valued  at  the  actual  cost  thereof,  in  all  statements  and  proceedings 
required  by  law  for  the  ascertainment  and  determination  of  the  condition  of 
such  corporations. 

6.  Corporations  organized  for  and  engaged  in  the  business  of  fire  and  marine 
insurance  may,  after  the  investment  of  two  hundred  thousand  (200,000)  dollars, 
and  corporations  formed  or  organized  for  the  transaction  of  business  in  any 
kind  of  insurance  not  enumerated  in  section  four  hundred  and  nineteen  of  the 
Civil  Code  mav,  after  the  investment  of  one  hundred  thousand  dollars  in  the 
manner  provided  in  subdivisions  one,  two,  three,  and  four  of  this  section, 
invest  the  balance  of  their  capital,  and  any  accumulations,  in  interest^bearing 
first  mortgage  bonds  of  any  corporations  (except  mining  companies),  not  in 
default  of  interest,  organized  and  carrying  on  business  under  the  laws  of  any 
state  of  the  Ignited  States;  provided,  that  a  two-thirds  vote  of  all  the  directon* 
of  such  corporations  shall  approve  such  investment.  It  shall  be  the  duty  of 
the  officers  of  such  corporation  to  report  quarterly,  on  the  first  days  of  January, 
April,  July,  and  October  of  each  year,  to  the  insurance  commissioner,  a  list  of 
such  investments  so  made  by  them;  and  the  insurance  commissioner  may, 
if  such  investments,  or  any  of  them,  seem  injudicious  to  him,  require  the  sale 
of  the  same.  But  no  investment  in  the  securities  named  in  subdivisions  one, 
two,  three,  and  six  of  this  section,  must  be  made  in  an  amount  exceeding  the 
market  value  of  such  securities  at  the  date  of  such  investment.  [Became  a 
law  without  governor's  approval,  March  6,  1899;  Stats.  1899,  c.  57.  In  effect 
immediately.] 

(151) 
Sec.  428.     Fire  and  marine  insurance  corporations  must  never  take,  on  any 
one  risk,  whether  it  is  a  marine  ingurance  or  an  insurance  against  fire,  a  sum 
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exceeding  one  tenth  part  of  their  capital  actually  paid  in,  and  intact  at  the 
time  of  taking  Buch  risk,  without  reinsuring  the  excess  above  one-tenth.  [Amend- 
ment approved  March  30,  1874;  Amendments  1873-74,  210.  In  effect  July  1, 
1874.] 

(162) 
Sec.  431.     No  corporation  formed  under  the  laws  of  this  state,  and  trans- 
acting life  insurance  business,  must  make  any  dividends,  except  from  profits 
remaining  on  hand  after  retaining  unimpaired : 

1.  The  entire  capital  stock; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement, 
and  all  liabilities  for  expenses  and  taxes; 

3.  A  sum  sufficient  to  reinsure  all  outstanding  policies  as  ascertained  and 
determined  upon  the  basis  of  the  American  experience  table  of  mortality,  and 
interest  at  the  rate  of  four  and  one-half  per  cent  per  annum.  [IS'ew  sec- 
tion approved  April  1,  1878;  Amendments  1877-78,  81.  In  effect  April  1, 
1878.] 

(152) 
Sec.  432.  Corporations  transacting  business  in  insuring  titles  to  real  estate 
shall  annually  set  apart  a  sum  equal  to  twenty-five  per  cent  of  their  premiums 
collected  during  the  year,  which  sum  shall  be  allowed  to  accumulate  until  a 
fund  shall  have  been  created  amounting  to  ten  per  cent  of  the  subscribed  capital 
stock.  Such  fund  shall  be  maintained  as  a  further  security  to  policy  holders,  and 
shall  be  known  as  the  surplus  fund;  and  if  at  any  time  such  fund  shall  be 
impaired  by  reason  of  a  loss,  the  amount  by  which  it  may  be  impaired  shall 
be  restored  in  the  manner  hereinabove  provided  for  its  accumulation.  The 
reporting  of  a  loss  shall  be  deemed  an  impairment  of  such  fund  for  the  pur- 
poses of  this  section.  Such  corporation  must  not  make  any  dividends  except 
from  profits  remaining  on  hand  af lier  retaining  unimpaired : 

1.  The  entire  subscribed  capital  stock; 

2.  The  amount  owing  to  the  surplus  fund,  under  the  provisions  of  this 
section ; 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of  settlement, 
which  shall  be  in  excess  of  the  surplus  fund,  and  all  liabilities  for  expenses  and 
taxes.  fNew  section  approved  March  5,  1887;  Stats.  1887,  p.  23.  In  effect 
immediately.] 

(152) 
Sec.  437.  Every  corporation  formed  for  the  purpose  of  mutual  insurance  on 
the  lives  or  health  of  persons,  or  against  accidents  to  persons  for  life  or 
any  fixed  period  of  time,  or  to  purchase  and  sell  annuities,  must  have  a  capital 
stock  of  not  less  than  one  hundred  thousand  dollars.  It  must  not  make  any 
insurance  upon  any  risk  or  transact  any  other  business  as  a  corporation  until  its 
capital  stock  is  fully  paid  up  in  cash,  nor  until  it  has  also  obtained  a  fund,  to 
be  known  as  a  "guarantee  fund^"  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  as  is  hereinafter  provided.     If  more  than  the  requisite  amount  is  sub- 
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scribed,  the  stock  must  be  distributed  pro  rata  among  the  subscribers.  x\ny  sub- 
scription may  be  rejected  by  the  board  of  directors  or  the  committee  thereof, 
either  as  to  the  whole  or  any  part  thereof,  and  must  be,  so  far  as  rejected,  with- 
out effect. 

(154) 
Sec.  444.     Life,  health,  and  accident  insurance  corporations  may  invest  their 
capital  stock  as  follows: 

1.  In  loans  upon  unencumbered  and  improved  real  property  within  the  state 
of  California,  which  shall  be  worth  at  the  time  of  the  investment  at  least  forty 
per  cent  more  than  the  sum  loaned ; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds,  and  other  securities 
I                of  the  United  States  and  of  the  state  of  California. 

I  3.  In  the  purchase  of  or  loans  upon  interest^bearing  bonds  of  any  of  the  other 

states  of  the  Union,  or  of  any  county,  or  incorporated  city,  or  city  and  county 
in  the  state  of  California; 

4.  In  the  purchase  of  loans  upon  any  stocks  of  corporations  formed  under  the 
laws  of  this  state,  except  of  mining  corporations,  which  shall  have,  at  the  time 
of  the  investment,  a  value,  in  the  city  and  county  of  San  Francisco,  of  not  less 
tl^n  sixty  per  cent  of  their  par  value,  and  shall  be  rated  as  first-class  securities; 
but  no  loans  shall  be  made  on  any  securities  specified  in  subdivisions  three  and 
four  of  this  section,  in  any  amount  beyond  sixty  per  cent  of  the  market  value  of 
the  securities,  nor  shall  any  loan  be  made  on  the  stock  of  the  corporation,  or  notes 
or  other  obligations  of  its  corporators.  [Amendment  approved  March  30,  1874; 
Amendments  1873-74,  211.     In  effect  July  1,  1874.] 

(155) 
Sec.  447.  Every  life  insurance  corporation  organized  under  the  laws  of  this 
state  must,  on  or  before  the  first  day  of  February  of  each  year,  furnish  the 
insurance  commissioner  the  necessary  data  for  determining  the  valuation  of  all 
its  policies  outstanding  on  the  thirty-first  day  of  December  then  next  preceding. 
And  every  life  insurance  company  organized  under  the  laws  of  any  other  state 
or  country,  and  doing  business  in  this  state,  must,  upon  the  written  requisition 
of  the  commissioner,  furnish  him,  at  such  time  as  he  may  designate,  the  requisite 
data  for  determining  the  valuation  of  all  of  its  policies  then  outstanding.  Such 
valuations  must  be  based  upon  the  rate  of  mortality  established  by  the  American 
experience  life  table  and  interest  at  four  and  one-half  per  cent  per  annum; 
provided,  that  from  and  after  the  thirty-first  day  of  December,  A.  D.  one-  thou- 
sand eight  hundred  and  ninety-one,  such  valuations  must  be  based  upon  the  rate 
of  mortality  established  by  the  combined  experience  or  actuaries'  table  of  mortal- 
ity, with  interest  at  the  rate  of  four  per  cent  per  annum.  When  the  laws  of 
any  other  state  or  territor}^  require  of  a  life  insurance  company  organized  under 
the  laws  of  this  state  a  valuation  of  its  outstanding  policies  by  any  standard  of 
valuation  different  from  that  named  in  this  section,  the  insurance  commissioner 
is  hereby  authorized  to  make  such  valuation  for  use  in  such  other  state  or 
territorv,  and  to  issue  his  certificate  in  accordance  therewith.  For  the  pur- 
pose  of  making  the  valuations,  the  insurance  conmiissioner  is  authorized  to  em- 
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ploy  a  competent  actuary,  whose  compensation  for  such  valuations  shall  be  three 
cents  for  each  thousand  dollars  of  insurance,  to  be  paid  by  tlie  respective  com- 
panies whose  policies  are  thus  valued.  [Amendment  approved  February  25, 
1889;  Stats.  1889,  p.  35.] 

(155) 
Sec.  448.     No  stamp  is  required  nor  stamp  duty  exacted  on  any  contract  of 
insurance,  when  such  contract  insures  against  accident  which  may  result  in  in- 
jury or  death. 

(155) 
Sec.  449.  When  the  certificate  of  the  insurance  commissioner  of  this  state, 
of  the  valuation  of  the  policies  of  a  life  insurance  company,  as  provided  in  sec- 
tion four  hundred  and  forty-seven  of  the  Civil  Code  of  this  state,  issued  to  any 
company  organized  under  the  laws  of  this  state,  shall  not  be  accepted  by  the  in- 
surance authorities  of  any  other  state,  in  lieu  of  a  valuation  of  the  same,  by  the 
insurance  officer  of  such  other  state,  then  every  company  organized  under  the 
laws  of  such  other  state  doing  business  in  this  state,  shall  be  required  to 
have  a  separate  valuation  of  its  policies  made  under  the  authority  of  the  insur- 
ance commissioner  of  this  state,  as  provided  in  section  four  hundred  and  forty- 
seven  of  the  Civil  Code.  [New  section  approved  March  30,  1874;  Amendments 
1873-74,  p.  271.     In  effect  in  sixty  daye  from  passage.] 


(155) 

Sec.  450.  Every  contract  or  policy  of  insurance  hereafter  made  by  any  per- 
son or  corporation  organized  under  the  laws  of  this  state,  or  under  "those  of 
any  other  state  or  country,  with  and  upon  the  life  of  a  resident  of  this  state, 
and  delivered  within  this  state,  shall  contain,  unless  specifically  contracted  be- 
tween the  insurer  and  the  insured  for  tontine  insurance,  or  for  other  term  or 
paid-up  insurance,  a  stipulation  that  when,  after  three  full  annual  premiums 
shall  have  been  paid  on  such  policy,  it  shall  cease  or  become  void  solely  by  the 
nonpayment  of  any  premium  when  due,  its  entire  net  reserve,  by  the  American 
experience  mortality,  and  interest  at  four  and  one-half  per  cent  yearly,  less  any 
indebtedness  to  the  company  on  such  policy,  shall  be  applied  by  such  company 
as  a  single  premium,  at  such  company^s  published  rates  in  force  at  the  date  of 
original  policy,  but  at  the  age  of  the  insured  at  time  of  lapse,  either  to  the 
purchase  of  nonparticipating  term  insurance  for  the  full  amount  insured  by  such 
policy,  or  upon  the  written  application  by  the  owner  of  such  policy,  and  the 
surrender  thereof  to  such  company  within  three  months  from  such  nonpayment 
of  premium,  to  the  purchase  of  a  nonparticipating  paid-up  policy,  payable 
at  the  time  the  original  policy  would  be  payable  if  continued  in  force;  both 
kinds  of  insurance  to  be  subject  to  the  same  conditions,  except  as  to  payment 
of  premiums,  as  those  of  the  original  policy.  It  may  be  provided,  however,  in 
such  stipulation,  that  no  part  of  such  term  insurance  shall  be  due  or  payable,  un- 
less satisfactory'  proofs  of  death  be  furnished  to  the  insuring  company  within 
one  vear  after  death,  and  that  if  death  shall  occur  within  three  vears  after  such 
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nonpayment  of  premhim,  and  during  such  term  of  insurance,  there  shall  be 
deducted  from  the  amount  payable  the  sum  of  all  the  premiums  that  would  have 
become  due  on  the  original  policy  if  it  had  continued  in  force.  If  the  reserve 
on  endowment  policies  be  more  than  enough  to  purchase  temporary  insurance, 
as  aforesaid,  to  the  end  of  the  endowment  term,  the  excess  shall  be  applied  to 
the  purchase  of  pure  endowment  insurance,  payable  at  the  end  of  the  term,  if 
the  insured  be  then  living.  If  any  life  insurance  corporation  or  company  shall 
deliver  to  any  person  in  this  state  a  policy  of  insurance  upon  the  life  of  any 
person  residing  in  this  state,  not  in  conformity  with  the  provisions  of  this  sec- 
tion, the  right  of  such  corporation  or  company  to  transact  business  in  this  state 
shall  thereupon  and  thereby  cease  and  terminate,  and  the  insurance  commissioner 
shall  immediately  revoke  the  certificate  of  such  corporation  or  company  au- 
thorizing it  to  do  business  in  this  state,  and  publish  such  revocation,  daily,  for 
the  period  of  two  weeks,  in  two  daily  newspapers,  one  published  in  the  city 
of  San  Francisco  and  the  other  in  the  city  of  Sacramento.  [Amendment  ap- 
proved April  26,  1880;  Amendments  (to  Political  Code)  1880,  91.  In  effect  in 
sixty  days;  repealed  conflicting  acts.] 

(157)  ^    : 

Sec.  452.     Commissioners'  Amendment  unconstitutional. 

(157)  : 

Sec.  452a.     Commissioners'  Amendment  unconstitutional. 

(158) 
Sec.  453.     Commissioners'  Amendment  unconstitutional. 

(158) 
Sec.  453a.     (commissioners'  Amendment  unconstitutional. 

(159) 
Sec.  453b.     Commissioners'  Amendment  unconstitutional. 

(159) 
Sec.  453c.     Commissioners'  Amendment  unconstitutional. 

(160)  > 

Sec.  453d.     Commissioners'  Amendment  unconstitutional. 


(161) 
Sec.  453e.     Commissioners'  Amendment  unconstitutional. 

(161) 
Sec.  453f.     Commissioners'  Amendment  unconstitutional. 

(162) 
Sec.  453g.     Commissioners'  Amendment  unconstitutional. 


^ 
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(162) 
Sec.  453h.     Commissioners'  Amendment  unconstitutional. 

(162) 
Sec.  453i.     Commissioners'  Amendment  unconstitutional. 

(163) 
Sec.  453 j.     Commissioners'  Amendment  unconstitutional. 

(164) 
Sec.  453k.     Commissioners'  Amendment  unconstitutional. 

(164) 
Sec.  4531.     Commissioners'  Amendment  unconstitutional. 

(164) 
Sec.  453m.     Commissioners'  Amendment  unconstitutional. 

(165) 
Sec.  453n.     Commissioners'  Amendment  unconstitutional. 

(165) 
Sec.  453o.     Commissioners'  Amendment  unconstitutional. 

(165) 
Sec.  453p.     Commissioners'  Amendment  unconstitutional. 

(167) 
Sec.  460.     Commissioners'  Amendment  unconstitutional. 

(168) 
Sec.  465.     Every  railroad  corporation  has  power: 

1.  To  cause  such  examination  and  surveys  to  be  made  as  may  be  necessary 
to  the  selection  of  the  most  advantageous  route  for  the  railroad;  and  for  such 
purposes  their  officers,  agents,  and  employees  may  enter  upon  the  lands  or 
waters  of  any  person,  subject  to  liability  for  all  damages  which  they  do  thereto; 

2.  To  receive,  hold,  take,  and  convey,  by  deed  or  othem^se,  as  a  natural  per- 
son, such  voluntary  grants  and  donations  of  real  estate  and  other  property 
which  may  be  made  to  it  to  aid  and  encourage  the  construction,  maintenance, 
and  accommodation  of  such  railroad; 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  receive,  enter,  take 
possession  of,  hold,  and  use  all  such  real  estate  and  other  property  as  may  be 
absolutely  necessary  for  the  construction  and  maintenance  of  such  railroad, 
and  for  all  stations,  depots,  and  other  purposes  necessar}^  to  successfully  work 
and  conduct  the  business  of  the  road; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and  to  construct  and 
maintain  the  same,  with  a  single  or  double  track,  and  with  such  appendages 
and  adjuncts  as  may  be  necessary  for  the  convenient  use  of  the  same; 
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5.  To  construct  their  road  across,  along,  or  upon  any  stream  of  water,  water- 
course, roadstead,  bay,  navigable  stream,  street,  avenue,  or  highway,  or  across 
any  railway,  canal,  ditch,  or  flume  which  the  route  of  its  road  intersects,  crosses 
or  runs  along,  in  such  manner  as  to  afford  security  foi*  life  and  property;  but 
the  corporation  shall  restore  the  stream  or  watercourse,  road,  street,  avenue, 
highway,  railroad,  canal,  ditch,  or  flume  thus  intersected  to  its  former  state  of 
usefulness,  as  near  as  may  be,  or  so  that  the  railroad  shall  not  unnecessarily 
impair  its  usefulness  or  injure  its  franchise; 

6.  To  cross,  intersect,  join,  or  unite  its  railroad  with  any  other  railroad, 
either  before  or  after  construction,  at  any  point  upon  its  route,  and  upon  the 
grounds  of  such  other  railroad  corporation,  with  the  necessary  turnouts,  sid- 
ings, and  switches,  and  other  conveniences  in  furtherance  of  the  objects  of  its 
connections;  and  every  corporation  whose  railroad  is,  or  shall  be  hereafter, 
intersected  by  any  new  railroad,  shall  unite  with  the  owners  of  such  new  rail- 
road in  forming  such  intersections  and  connections,  and  grant  facilities  there- 
for; and  if  the  two  corporations  cannot  agree  upon  the  amount  of  compensa- 
tion to  be  made  therefor,  or  the  points  or  the  manner  of  such  crossings,  inter- 
sections, and  connections,  the  same  shall  be  ascertained  and  determined  as  is 
provided  in  title  VII,  part  III,  C^ode  of  Civil  Procedure.     [Sees.  1237-1263] ; 

7.  To  purchase  lands,  timber,  stone,  gravel,  or  other  materials  to  be  used 
in  the  construction  and  maintenance  of  its  road  and  all  necessary  appendages 
and  adjuncts,  or  acquire  them  in  the  manner  provided  in  title  VII,  part  III, 
Code  of  Civil  Procedure,  for  the  condemnation  of  lands;  and  to  change  the  line 
of  its  road,  in  whole  or  in  part,  whenever  a  majority  of  the  directors  so  deter- 
mine, as  is  provided  hereinafter;  but  no  such  change  must  vary  the  general 
route  of  such  road,  as  contemplated  in  its  articles  of  incorporation; 

8.  To  carry  persons  and  property  on  their  railroad,  and  receive  tolls  or  com- 
pensation therefor; 

9.  To  erect  and  maintain  all  necessary  and  convenient  buildings,  stations, 
depots,  fixtures,  and  machinery  for  the  accommodation  and  use  of  their  pas- 
sengers, freight,  and  business; 

10.  To  regulate  the  time  and  manner  in  which  passengers  and  property  shall 
be  transported,  and  the  tolls  and  compensation  to  be  paid  therefor  within  the 
limits  prescribed  by  law  and  subject  to  alteration,  change,  or  amendment  by 
the  legislature  at  any  time; 

11.  To  regulate  the  force  and  speed  of  their  locomotives,  cars,  trains,  or 
other  machinery  used  and  employed  on  their  road,  and  to  establish,  execute, 
and  enforce  all  needful  and  proper  rules  and  regulations  for  the  management 
of  its  business  transactions  usual  and  proper  for  railroad  corporations. 


(171) 
Sec.  4(35a.     Commissioners'  Amendment  unconstitutional, 


(172) 
Sec.  468.     Every  railroad  corporation  must  within  two  years  after  filing  its 
original  articles  of  incorporation,  begin  the  construction  of  its  road,  and  must 
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every  year  thereafter  complete  and  put  in  full  operation  at  least  five  miles  of 
its  road,  until  the  same  is  fully  completed;  and  upon  its  failure  so  to  do,  for 
tlije  period  of  one  year,  its  right  to  extend  its  road  beyond  the  point  then  com- 
pleted is  forfeited. 


(175) 
Sec.  473a.     Commissioners'  Amendment  unconstitutional. 


(178) 
Sec.  481.  Every  such  corporation  must  start  and  run  their  cars,  for  the 
transportation  of  persons  and  property,  at  such  regular  times  as  they  shall  fix 
by  public  notice,  and  must  furnish  sufficient  accommodations  for  the  trans- 
portation of  all  such  passengers  and  property  as,  within  a  reasonable  time  pre- 
vious thereto,  offer  or  is  offered  for  transportation,  at  the  place  of  starting,  at 
the  junction  of  other  railroads,  and  at  siding  and  stopping  places  established 
for  receiving  and  discharging  way  passengers  and  freight;  and  must  take,  trans- 
port, and  discharge  such  passengers  and  property  at,  from,  and  to  such  places, 
on  the  due  payment  of  tolls,  freight,  or  fare  therefor. 

(183) 
Sec.  489.     All    railroad  corporations    must  fix    and  publish    their  rates  of 
charges  for  freightage  and  fares  from  one  depot  to  another,  on  their  various 
lines  of  road  in  this  state,  graduated  as  follows: 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one  hundred  miles  or  over; 

2.  One  rate  for  a  distance  of  seventv-five  and  less  than  one  hundred  miles, 
charging  not  exceeding  ten  per  cent  per  mile  more  than  the  first  rate; 

3.  One  rate  for  a  distance  of  fifty  and  less  than  seventy-five  miles,  charging 
not  exceeding  fifteen  per  cent  per  mile  more  than  the  first  rate; 

4.  One  rate  for  a  distance  of  twenty-five  and  less  than  fifty  miles,  charging 
not  exceeding  twenty  per  cent  per  mile  more  than  the  first  rate; 

0.  One  rate  for  a  distance  not  exceeding  twenty-five  miles,  charging  not  ex- 
ceeding twenty-five  per  cent  per  mile  more  than  the  first  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbefore  named,  shall  any 
railroad  corporation  charge  or  receive  more  than  ten  cents  per  mile  for  each 
passenger,  nor  fifteen  cents  per  mile  for  each  ton  of  freight  transported  on  its 
road.  For  every  transgression  of  these  limitations  the  corporation  is  liable, 
to  the  party  suffering  thereby,  treble  the  entire  amount  of  fare  or  freightage 
so  charged  to  such  party.  In  no  case  is  the  corporation  required  to  receive 
less  than  twenty-five  cents  for  any  one  lot  of  freight  for  any  distance. 

(184) 
Sec.  492.     The  legislative  or  other  body  to  whom  is  intrusted  the  govern- 
ment of  the  county,  city  and  county,  city,  or  town,  under  such  regulations, 
restrictions,  and  limitations,  and  upon  such  terms  and  payment  of  license  tax 
as  the  countv,  city  and  county,  city,  or  town  authority  may  provide,  may  grant 
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franchises  for  the  construction  of  elevated  or  underground  railroad  tracks  over, 
across,  or  under  the  streets  and  public  highways  of  any  such  county,  city  and 
county,  city,  or  town,  for  the  term  not  exceeding  fifty  years;  provided,  that 
before  granting  such  franchise  there  shall  be  presented  to  such  legislative  or 
other  body  a  petition  signed  by  the  owners  of  a  majority  of  the  landed  prop- 
erty, other  than  public  property,  on  the  line  of  said  elevated  portion  applied 
for.  [Xew  section  approved  March  27,  1895;  Stats.  1895,  p.  241.  In  effect 
immediately.] 

(184) 
Sec.  493.     This  act  shall  apply  to  all  railroad  companies  heretofore  and  here- 
after incorporated.     [Xew  section  approved  March  27,  1895;  Stats.  1895,  p. 
241.     In  effect  immediately.] 

(185) 
Sec.  497.  Authority  to  lay  railroad  tracks  through  the  streets  and  public 
highways  of  any  incorporated  city,  city  and  county,  or  town,  may  be  obtained 
for  a  term  of  years  not  exceeding  fifty,  from  the  trustees,  council,  or  other 
body  to  whom  is  intrusted  the  government  of  the  city,  city  and  county  or  town, 
under  such  restrictions  and  limitations,  and  upon  such  terms  and  payment 
of  license  tax,  as  the  city,  city  and  county,  or  town  authority  may  provide. 
In  no  case  must  permission  be  granted  to  propel  cars  upon  such  tracks  other- 
wise than  by  electricity,  horses,  mules,  or  by  wire  ropes  running  under  the 
streets  and  moved  by  stationary  engines,  unless  for  special  reasons  in  this  title 
hereinafter  mentioned;  provided,  however,  that  such  board  or  body  in  granting 
the  right,  or  at  any  time  after  the  same  is  granted,  to  use  electricity  or  any 
other  of  said  modes,  shall  have  power  to  impose  such  terms,  restrictions,  and 
limitations  as  to  the  use  of  streets  and  the  construction  and  mode  of  operating 
such  electric  and  other  roads  as  may,  by  such  board  or  body,  be  deemed  for 
the  public  safety  or  welfare.  [Amendment  approved  Februar}'  25,  1891;  Stats. 
1891,  p.  12.     In  effect  immediately.] 

(186) 
Sec.  498.  The  city  or  town  authorities,  in  granting  the  right  of  way  to  street 
railroad  corporations,  in  addition  to  the  restrictions  which  they  are  authorized 
to  impose,  must  require  a  strict  compliance  with  the  following  conditions,  ex- 
cept in  the  cases  of  prismoidal  or  other  elevated  railways.  In  such  cases,  said 
railway  shall  be  required  to  be  constructed  in  such  a  manner  as  will  present 
the  least  obstruction  to  the  freedom  of  the  streets  in  which  it  mav  be  erected 
when  allowed  by  the  granting  power.  First,  to  construct  their  tracks  on  those 
portions  of  streets  designated  in  the  ordinance  granting  the  right,  which  must 
be,  as  nearly  as  possible,  in  the  middle  thereof.  Second,  to  plank,  pave,  or 
macadamize  the  entire  length  of  the  street  used  by  their  track,  between  the 
rails,  and  for  two  feet  on  each  side  thereof,  and  between  the  tracks,  if  there 
be  more  than  one,  and  to  keep  the  same  constantly  in  repair,  flush  with  the 
street,  and  with  good  crossings.     Third,  that  the  tracks  must  not  be  more  than 
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five  feet  wide  within  the  rails,  and  must  have  a  space  between  tliem  sufficient 
to  allow  the  cars  to  pass  each  other  freely.  [Amendment  approved  April  3, 
1876;  Amendments  1875-76,  77.     In  effect  April  3,  1876.] 

(188) 
Sec.  501.  The  rates  of  fare  on  the  cars  must  not  exceed  ten  cents  for  one 
fare,  for  any  distance  under  three  miles.  The  cars  must  be  of  the  most  ap- 
proved construction  for  comfort  and  convenience  of  passengers,  and  provided 
with  brakes  to  stop  the  same,  when  required.  The  rate  of  speed  must  not  be 
greater  than  eight  miles  per  hour.  A  violation  of  the  provisions  of  this  section 
subjects  the  corporation  to  a  fine  of  one  hundred  dollars  for  each  offense. 

(189) 
Sec.  504.  Any  corporation,  or  agent  or  employee  thereof,  demanding  or 
charging  a  greater  sum  of  money  for  fare  on  the  cars  of  such  street  railroad 
than  that  fixed,  as  provided  in  this  title,  forfeits  to  the  person  from  whom  such 
sum  is  received,  or  who  is  thus  overcharged,  the  sum  of  two  hundred  dollars, 
to  be  recovered  in  a  civil  action,  in  any  justice's  court  having  jurisdiction 
thereof,  against  the  corporation. 

(190) 
Sec.  507.  In  every  grant  to  construct  street  railroads,  the  right  to  grade, 
sewer,  pave,  macadamize,  or  otherwise  improve,  alter,  or  repair  the  streets  or 
highways,  is  reserved  to  the  corporation,  and  cannot  be  alienated  or  impaired; 
such  work  to  be  done  so  as  to  obstruct  the  railroad  as  little  as  possible;  and, 
if  required,  the  corporation  must  shift  its  rails  so  as  to  avoid  the  obstructions 
made  thereby.  [Amendment  approved  March  30,  1874:  Amendments  1873-74, 
214.     In  effect  July  1,  1874.] 

(191) 
Sec.  513.  When  the  route  is  surveyed,  a  map  thereof  must  be  submitted 
to  and  filed  with  the  board  of  supervisors  of  each  county  through  or  into  which 
the  road  runs,  giving  its  general  course  and  the  principal  points  to  or  by  which 
it  runs,  and  its  width,  which  must  in  no  case  exceed  one  hundred  feet,  and  the 
supervisors  must  either  approve  or  reject  the  survey.  If  approved,  it  must 
be  entered  of  xecord  on  the  journal  of  the  board,  and  such  approval  authorizes 
the  use  of  all  public  lands  and  highways  over  which  the  survey  runs;  but  the 
board  of  supervisors  must  require  the  corporation,  at  its  own  expense,  and  the 
corporation  must  so  change  and  open  the  highway  so  taken  and  used  as  to  make 
the  same  as  good  as  they  were  before  the  appropriation  thereof;  and  must 
so  construct  all  crossings  of  public  highways  over  and  by  its  road,  and  its  toll 
gates,  as  not  to  hinder  or  obstruct  the  use  of  the  same. 

(192) 
Sec.  514.     All  wagon  road  corporations  may  bridge  or  keep  ferries  on  streams 
on  the  line  of  their  road,  and  must  do  all  things  necessary  to  keep  the  same 
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in  repair.  They  may  take  such  tolls  only  on  their  roads,  ferries,  or  bridges,  as 
are  fixed  by  the  board  of  supervisors  of  the  proper  county  through  which  the 
road  passes,  or  in  which  the  ferry  or  bridge  is  situate,  except  that  in  the  coun- 
ties of  Klamath,  Butte,  Del  Norte.  Plumas,  Humboldt,  and  Sierra,  the  directors 
may  fix  their  own  tolls;  but  in  no  case  must  the  tolls  be  more  than  sufficient  to 
pay  fifteen  per  cent,  nor  less  than  ten  per  cent  per  annum  on  the  cost  of  con- 
struction, after  paying  for  repairs  and  other  expenses  for  attending  to  the 
roads,  bridges,  or  ferries.  If  tolls,  other  than  as  herein  provided,  are  charged 
or  demanded,  the  corporation  forfeits  its  franchise,  and  must  pay  to  the  party 
so  charged  one  hundred  dollars  as  liquidated  damages.  [Approved  March  28, 
1874;  Amendments  1873-74,  p.  272.  In  effect  May  27,  1874.  This  section  was 
also  amended  by  Act  of  March  30,  1874;  Amendments  1873-74,  p.  214;  but 
by  section  287  of  that  act,  page  269,  other  laws  passed  at  that  session  superseded 
the  provisions  of  that  act,  leaving  the  preceding  act  of  March  28,  1874,  in  force 
sixty  days  after  its  passage.] 

(193) 
Sec.  517.     Ii]ach  toll  gatherer  may  prevent  from  passing  through  his  gate 
persons  leading  or  driving  animals  or  vehicles  subject  to  toll,  until  they  shall 
have  paid,  respectively,  the  tolls  authorized  to  be  collected. 

(193) 
Sec.  518.     Every  toll  gatherer  who,  at  any  gate,  unreasonably  hinders  or  de- 
lays any  traveler  or  passenger  liable  to  the  payment  of  toll,  or  demands  or 
receives  from  any  person  more  than  he  is  authorized  to   collect,  for  each 
offense  forfeits  the  sum  of  twenty-five  dollars  to  the  person  aggrieved. 

(194) 
Sec.  522.  The  corporation  may  mortgage  or  hypothecate  its  road  and  other 
property  for  funds  with  which  to  construct  or  repair  their  road,  but  no  mort- 
gage or  hypothecation  is  valid  or  binding  unless  at  least  twenty-five  per  cent  of 
the  capital  stock  subscribed  has  been  paid  in  and  invested  in  the  construction 
of  the  road  and  appurtenances,  and  then  only  after  an  affirmative  vote  of  two- 
thirds  of  the  capital  stock  subscribed. 

(194) 
Sec.  524.     Commissioners'  Amendment  unconstitutional. 

(195) 
Sec.  528.     No  corporation  must  construct  or  take  tolls  on  a  bridge,  ferry, 
wharf,  chute,  or  pier  until  authority  is  granted  therefor  by  the  supervisors. 

(195) 
Sec.  529.     Every  such  corporation  ceases  to  be  a  body  corporate: 
1.  If,  within  six  months  from  filing  its  articles  of  incorporation,  it  has  not 
bbtained  such  authority  from  the  board  of  supervisors;  and  if,  within  one  year 
thereafter,  it  has  not  commenced  the  construction  of  the  bridge,  wharf,  chute, 
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or  pier,  and  aotually  expended  thereon  at  least  ten  per  cent  of  the  capital  stock 
of  the  corporation; 

2.  If,  within  three  years  from  filing  the  articles  of  incorporation,  the  bridge, 
wharf,  chute,  or  pier  is  not  completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  corporation  is  destroyed, 
it  is  not  reconstructed  and  ready  for  use  within  three  years  thereafter; 

4.  If  the  ferr}'  of  any  such  corporation  is  not  in  running  order  within  three 
months  after  authority  is  obtained  to  establish  it,  or  if  at  any  time  thereafter 
it  ceases,  for  a  like  term  consecutively,  to  perform  the  duties  imposed  by  law. 

(196) 
Sec.  530.     The  president  and  secretary  of  every  bridge,  ferr\%  wharf,  chute, 
or  pier  corporation  must  annually,  under  oath,  report  to  the  board  of  super- 
visors of  the  county  in  which  the  articles  of  incorporation  are  filed: 

1.  The  cost  of  constructing  and  providing  all  necessary  appendages  and  ap- 
purtenances for  their  bridge,  ferry,  wharf,  chute,  or  pier; 

2.  The  amount  of  all  moneys  expended  thereon,  since  its  construction,  for 
repairs  and  incidental  expenses; 

3.  The  amount  of  their  capital  stock,  how  much  paid  in,  and  how  much 
actually  expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls  and  from  all  other  sources, 
stating  each  separately; 

5.  The  amount  of  dividends  made,  and  the  indebtedness  of  the  corporation, 
specifying  for  what  it  was  incurred; 

6.  Such  other  facts  and  particulars  respecting  the  business  of  the  corporation 
as  the  board  of  supervisors  may  require. 

This  report  the  president  and  secretary  must  cause  to  be  published  for  four 
weeks  in  a  daily  newspaper  published  nearest  the  bridge,  ferry,  wharf,  pier,  or 
chute,  if  required  by  order  of  the  board  of  supervisors.  A  failure  to  make 
such  report  subjects  the  corporation  to  a  penalty  of  two  hundred  dollars;  and 
for  ever}"  week  permitted  to  elapse  after  such  failure,  an  additional  penalty  oi 
fifty  dollars;  payable  in  each  case  to  the  county  from  which  the  authority  of  the 
corporation  was  derived.  All  such  cases  must  be  reported  by  the  board  of 
supervisors  to  the  district  attorney,  who  must  commence  an  action  therefor. 

(197) 
Sec.  537.  Any  person  who  injures  or  destroys,  through  want  of  proper  care, 
any  necessary  or  useful  fixture  of  any  telegraph  corporation,  is  liable  to  the 
corporation  for  all  damages  sustained  thereby.  Any  vessel  which,  by  dragging 
its  anchor  or  otherwise,  breaks,  injures,  or  destroys  the  subaqueous  cable  of 
a  telegraph  corporation,  subjects  its  owner  to  the  damages  hereinbefore  speci- 
fied. 


(197) 
Sec.  538.     Any  person  who  willfully  and  maliciously  does  any  injury  to  any 
telegraph  property  mentioned  in  the  preceding  section,  is  liable  to  the  cor- 
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poration  for  one  hundred  times  the  amount  of  actual  damages  sustained  there- 
by, to  be  recovered  in  any  court  of  competent  jurisdiction. 

(197) 
Sec.  539.  No  telegraph  corporation  can  recover  damages  for  the  breaking 
or  injury  of  any  subaqueous  telegraph  cable,  unless  such  corporation  has  pre- 
viously erected  on  either  bank  of  the  waters  under  which  the  cable  is  placed, 
a  monument,  indicating  the  place  where  the  cable  lies,  and  publishes  for  one 
month  in  some  newspaper  most  likely  to  give  notice  to  navigators,  a  notice 
giving  a  description  and  the  purpose  of  the  monuments,  and  the  general  course, 
landings,  and  termini  of  the  cable. 

(198) 
Sec.  540.     Any  telegraph  corporation  may  at  any  time,  with  the  consent  of 
the  persons  holding  two-thirds  of  the  issued  stock  of  the  corporation,  sell,  lease^ 
assign,  transfer,  or  convey  any  rights,  privileges,  franchises,  or  property  of  the 
corporation,  except  its  corporate  franchise. 

(199) 
Sec.  549.  All  corporations  formed  to  supply  water  to  cities  or  towns  must 
furnish  pure  fresh  water  to  the  inhabitants  thereof,  for  family  uses,  so  long  as 
the  supply  permits,  at  reasonable  rates  and  without  distinction  of  persons,  upon 
proper  demand  therefor;  and  must  furnish  water  to  the  extent  of  their  means, 
in  case  of  fire  or  other  great  necessity,  free  of  charge.  The  rates  to  be  charged 
for  water  must  be  determined  by  commissioners,  to  be  selected  as  follows:  two 
by  the  city  and  county  or  city  or  town  authorities,  or,  when  there  are  no 
city  or  town  authorities,  by  the  board  of  supervisors  of  the  county,  and  two 
by  the  water  company;  and  in  case  a  majority  cannot  agree  to  the  valuation, 
the  four  commissioners  must  choose  a  fifth  commissioner;  if  they  cannot  agree 
upon  a  fifth,  then  the  county  judge  of  the  county  must  appoint  such  fifth  per- 
son. The  decision  of  the  majority  of  the  commissioners  shall  determine  the 
rates  to  be  charged  for  water  for  one  year,  and  until  new  rates  are  established. 
The  board  of  supervisors,  or  the  proper  city  or  town  authorities,  may  prescribe 
proper  rules  relating  to  the  delivery  of  water,  not  inconsistent  with  the  laws 
of  the  state.  [Amendment  approved  ^fareli  30,  1874;  Amendments  1873-74, 
216.     In  effect  July  1,  1874.] 

(200) 
Sec.  550.  Any  corporation  created  under  the  provisions  of  this  part,  for  the 
purposes  named  in  this  title,  subject  to  the  reasonable  direction  of  the  board 
of  supervisors,  or  city  or  town  authorities,  as  to  the  motle  and  manner  of  using 
such  right  of  way,  may  use  so  much  of  the  streets,  ways,  and  alleys  in  any 
town,  city,  or  city  and  county,  or  any  public  road  therein,  as  may  be  necessary 
for  laying  pipes  for  conducting  water  into  any  such  town,  city,  or  city  and 
county,  or  through  or  into  any  part  thereof. 
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(200) 
Sec.  551.  Every  water  or  canal  corporation  must  construct  and  keep  in  good 
repair,  at  all  times,  for  public  use,  across  their  canal,  flume,  or  water  pipe, 
all  of  the  bridges  that  the  board  of  supervisors  of  the  county  in  which  such 
canal  is  situated  may  require,  the  bridges  being  on  the  lines  of  public  highways 
and  necessary  for  public  uses  in  connection  with  such  highways;  and  all  water- 
works must  be  so  laid  and  constructed  as  not  to  obstruct  public  highways. 

(205) 
See.  574.     The  Commissioners'  Amendment  on  page  205  being  unconstitu- 
tional, the  section  of  the  same  number  on  page  204  is  the  one  in  force. 


(207) 
Sec.  580.     Commissioners'  Amendment  unconstitutional. 


(208) 
Sec.  584.     Commissioners'  Amendment  unconstitutional. 


(209) 
Sec.  585.  When  the  publication  provided  for  in  the  preceding  section  has 
been  completed,  the  directors  of  the  corporation  must  file  in  the  offices  of  the 
clerks  of  the  counties  from  and  to  which  such  change  has  been  made,  and  in 
the  office  of  the  secretary  of  state,  certified  copies  of  the  written  consent  of 
the  stockholders  to  such  change,  and  of  the  notice  of  such  change,  and  proof 
of  publication;  also,  a  certificate  that  the  proposed  removal  has  taken  place; 
and  thereafter  the  principal  place  of  business  of  the  corporation  is  at  the  place 
to  which  it  is  removed. 

(210) 

Sec.  58Ta.     Commissioners'  Amendment  unconstitutional. 

(210) 
Sec.  588.     Commissioners'  Amendment  unconstitutional. 

(211) 
Sec.  589.     Commissioners'  Amendment  unconstitutional. 

(212) 
Sec.  590.     Commissioners'  Amendment  unconstitutional. 

(213) 
Sec.  591.     Commissioners'  Amendment  unconstitutional. 

(213) 
Sec.  y.^'i.     Commissioners'  Amendment  unconstitutiinial. 
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(214) 
Sec.  592a.     Commissioners'  Amendment  unconstitutional. 

(214) 
Sec.  592b.     Commissioners'  Amendment  unconstitutional. 

(?14) 
Sec.  592c.     Commissioners'  Amendment  unconstitutional. 

(214) 
Sec.  592d.     Commissioners'  Amendment  unconstitutional. 

(215) 
Sec.  592e.       Commissioners'  Amendment  unconstitutional. 


(215) 
Sec.  593.  Any  number  of  persons  associated  together  for  any  purpose,  where 
pecuniary  profit  is  not  their  object,  and  for  which  individuals  may  lawfully 
associate  themselves,  may,  in  accordance  with  the  rules,  regulations,  or  disci- 
pline of  such  association,  elect  directors,  the  number  thereof  to  be  not  less  than 
three  nor  more  than  eleven,  and  may  incorporate  themselves  as  provided  in  this 
part.  [Amendment  approved  April  5,  1880;  Amendments,  1880,  p.  6.  In 
effect  April  5,  1880.] 


(217) 
Sec.  595.  All  such  corporations  may  hold  all  the  property  of  the  association 
owned  prior  to  incorporation  or  acquired  thereafter  in  any  manner,  and  transact 
all  business  relative  thereto;  but  no  such  corporation  must  own  or  hold  more 
real  estate  than  may  be  necessary  for  the  business  and  objects  of  the  association 
and  providing  burial  grounds  for  its  deceased  members,  not  to  exceed  six  whole 
lots  in  any  city  or  town,  nor  more  than  twenty  acres  in  the  country,  the  annual 
increase,  income,  or  profit  whereof  must  not  exceed  fifty  thousand  dollars; 
provided,  that  any  such  corporation  now,  or  hereafter  having,  and  having  had 
continuously  for  the  next  preceding  three  years,  the  care,  custody,  control,  and 
maintenance  each  year,  upon  an  annual  average  of  not  less  than  one  hundred 
orphans,  half  orphans^  and  indigent  minor  children  at  any  one  orphan  asylum, 
shall  be  entitled  and  allowed  to  own  and  possess  any  number  of  acres  not  ex- 
ceeding one  hundred  and  sixty  acres  of  land  in  the  country,  outside  of  any 
incorporated  city  or  town,  and  the  annual  income  or  profit  of  which  does  not 
exceed  fifty  thousand  dollars;  and  provided  further,  such  orphan  asylum  shall 
be  situated  on  such  lands;  and  provided  further,  that  the  limitations  herein 
provided  for  shall  not  apply  to  corporations  formed,  or  to  be  formed,  under 
section  six  hundred  and  two  of  the  Civil  Code,  when  the  land  is  held  or  used 
for  churches,  hospitals,  schools,  colleges,  orphan  asylums,  parsonages,  or  ceme- 
tery purposes,  or  to  corporations  organized  other  than  for  profit,  when  the  land 
is  timljer  land,  and  not  exceeding  one  hundred  and  sixty  acres  in  extent,  and  is 
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held  or  used  for  the  purposes  of  the  organizations,  in  which  case  said  land  shall 
be  subject  to  all  laws  regulating  the  preservation  of  forests.  [Amendment 
approved  February  16,  1899;  Stats.  1899,  c.  12.     In  efiEect  immediately.] 

(218) 
Sec.  597.     The  directors  must  annually  make  a  full  report  of  all  property, 
real  and  personal,  held  in  trust  for  their  corporation  by  them,  and  of  the  con- 
dition thereof,  to  the  members  of  the  association  for  which  they  are  acting. 

(222) 
Sec.  607.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec.  607a.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec.  607b.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec.  607c.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec  607d.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec.  607e.     Commissioners'  Amendment  unconstitutional. 

(223) 
Sec.  607f.     Commissioners'  Amendment  unconstitutional. 

(224) 
Sec.  607g.     Commissioners'  Amendment  unconstitutional. 

(226) 
Sec.  612.     The  Commissioners'  Amendment  on  page  226  being  unconstitu- 
tional, the  section  of  the  same  number  on  the  same  page  is  the  one  in  force. 

(227) 
Sec.  613.  Whenever  an  interment  is  made  in  any  lot  or  plat  transferred  to 
individual  owners  by  the  corporation,  the  same  thereby  becomes  forever  in- 
alienable, and  descends  in  regular  line  of  succession  to  the  heirs  at  law  of  the 
owner.  When  there  are  several  owners  of  interests  in  such  lot  or  plat,  one  or 
more  may  acquire  by  purchase  the  interest  of  others  interested  in  the  fee 
simple  title  thereof,  but  no  one  not  an  owner  acquires  interest  or  right  of 
burial  therein  by  purchase;  nor  must  anyone  be  buried  in  any  such  lot  or  plat 
not  at  the  time  owning  an  interest  therein,  or  who  is  not  a  relative  of  such 
owner,  or  of  his  wife,  except  by  consent  of  all  jointly  interested;  provided,  how- 
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ever,  that  when  all  the  bodies  buried  in  any  such  lot  shall  have  been  removed 
therefrom,  with  the  consent  of  the  owners  of  such  lot,  it  shall  be  lawful  for 
the  then  owners  of  such  lot  to  sell  and  transfer  the  same  by  deed;  and  any 
such  sale  and  transfer  heretofore  made  is  hereby  declared  to  be  valid  and 
effectual  to  transfer  the  title  to  the  purchaser,  any  law  to  the  contrary  thereof 
notwithstanding.  [Amendment  approved  February  10,  1885;  Amendments 
1885,  1.     In  effect  February  10,  1885.] 

(229) 
Sec.  639.  Upon  the  application  in  writing  of  the  owner  or  occupant  of  any 
building  or  premises  distant  not  more  than  one  hundred  feet  from  any  main  of 
the  corporation,  and  payment  by  the  applicant  of  all  money  due  from  him,  the 
corporation  must  supply  gas  as  required  for  such  building  or  premises,  and  can- 
not refuse  on  the  ground  of  any  indebtedness  of  any  former  owner  or  occupant 
thereof,  unless  the  applicant  has  undertaken  to  pay  the  same.  If,  for  the  space 
of  ten  days  after  such  application,  the  corporation  refuses  or  neglects  to  supply 
the  gas  required,  it  must  pay  to  the  applicant  the  sum  of  fifty  dollars  as  liquidated 
damages,  and  five  dollars  a  day  as  liquidated  damages  for  every  day  such  refusal 
or  neglect  continues  thereafter. 

(230) 
Sec.  630.     Xo  corporation  is  required  to  lay  service  pipe  where  serious  ob- 
stacles exist  to  laying  it,  unless  the  applicant,  if  required,  deposits  in  advance, 
with  the  corporation,  a  sum  of  money  sufficient  to  pay  the  cost  of  laying  such 
service  pipe,  or  his  proportion  thereof. 

(230) 
Sec.  631.  Any  agent  of  a  gas  corporation  exhibiting  written  authority,  signed 
by  the  president  or  secretary  thereof  for  such  purpose,  may  enter  any  building 
or  premises  lighted  with  gas  supplied  by  such  corporation,  to  inspect  the  gas- 
meters  therein,  to  ascertain  the  quantity  of  gas  supplied  or  consumed.  Every 
owner  or  occupant  of  such  buildings  who  hinders  or  prevents  such  entry  or  in- 
spection must  pay  to  the  corporation  the  sum  of  fifty  dollars  as  liquidated  dam- 
ages. 

(230) 
Sec.  632.  All  gas  corporations  may  shut  off  the  supply  of  gas  from  any  per- 
son who  neglects  or  refuses  to  pay  for  the  gas  supplied,  or  the  rent  of  any  meter, 
pipes,  or  fittings  provided  by  the  corporation  as  required  by  his  contract ;  and  for 
the  purpose  of  shutting  off  the  gas  in  such  case  any  employee  of  the  corporation 
may  enter  the  building  or  premisses  of  such  person,  between  the  hours  of  eight 
o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon  of  any  day,  and  remove 
therefrom  any  property  of  the  corporation  used  in  supplying  gas. 

(232) 
Sec.  635.     The  directors  may,  at  their  discretion,  under  the  regulations  pre- 
scribed in  their  bv-law?,  retire  the  free  sliares  of  anv  series  of  stock,  at  anv  time 


\* 
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after  four  years  from  the  date  of  their  issue,  by  enforcing  the  withdrawal  of  the 
same;  but  whenever  there  shall  remain  in  any  series,  at  the  expiration  of  five 
years  after  the  date  of  its  issue,  an  excess  above  one  hundred  free  shares  of  the 
par  value  of  two  hundred  dollars  each,  or  two  hundred  free  shares  of  the  par 
value  of  one  hundred  dollars  each,  then  it  shall  be  the  duty  of  the  directors  to 
retire  annually  twenty-five  per  centum  of  such  excess  existing  at  said  expiration 
of  five  years  after  the  date  of  its  issue,  so  that  no  more  than  one  hundred  free 
shares  shall  remain  in  such  series  at  the  expiration  of  nine  years  from  the  date 
of  its  issue ;  provided,  that  no  more  than  one-half  the  monthly  receipts  be  used 
for  that  purpose;  and  thereafter  tlie  directors  may,  in  their  discretion,  retire 
such  other  free  shares  as  they  consider  to  the  best  interest  of  the  association  to 
retire;  provided,  that  whenever,  under  the  provisions  of  this  section,  the  with- 
drawal of  shares  is  to  be  enforced,  the  shares  to  be  retired  shall  be  determined  by 
lot,  drawn  from  all  free  shares  in  the  series,  as  shall  be  regulated  by  the  by-laws, 
and  the  holders  thereof  shall  be  paid  the  amount  actually  paid  in,  and  the  full 
amount  of  earnings  at  the  date  of  last  apportionment  of  profits.  [New  section 
added  March  31,  1891 ;  Stats.  1891,  p.  254.     In  effect  immediately.] 

(234) 
Sec.  641.     Any  association  organized  in  pursuance  of  the  provisions  of  this 
act  may  borrow  money  for  the  purpose  of  making  loans  or  paying  withdrawals. 
•[New  section  added  March  31,  1891 ;  Stats.  1891,  p.  255.  In  effect  immediately.] 

(236) 
Sec.  643.  Any  person  of  full  age  and  sound  mind  may  become  a  member  of 
the  association  by  taking  one  or  more  shares  therein,  and  subscribing  to  the  by- 
laws, and  annexing  to  his  signature  his  postoffice  address.  A  minor  may  hold 
shares  in  the  name  of  the  parent,  guardian,  or  next  friend  as  trustee.  The 
shares  of  stock  in  any  such  corporation  held  by  any  person,  to  the  value  of  one 
thousand  dollars,  shall  be  exempt  from  execution.  [New  section  added  March  31, 
1891;  Stats.  1891,  p.  256.     In  effect  immediately.] 

(237) 
Sec.  648^.  The  provisions  of  an  act  entitled  "An  act  imposing  a  tax  on  the 
issue  of  certificates  of  stock  corporations,^'  approved  April  first,  eighteen  hundred 
and  seventy-eight,  shall  not  be  deemed  and  held  to  be  applicable  to  any  certificates 
issued  to  and  transferred  by  the  members  or  stockholders  of  any  association  or- 
ganized under  or  governed  by  this  act.  [New  section  added  March  31,  1891; 
Stats.  1891,  p.  257.     In  effect  immediately.] 


(239) 
See.  653a.     Commissioners'  Amendment  unconstitutional. 


(240) 
Sec.  653b.     Commissioners'  Amendment  unconstitutional. 
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(240) 
Sec.  653c.     Commissioners'  Amendment  unconstitutional. 

(241) 
Sec.  653d.     Commissioners^  Amendment  unconstitutional. 

(241) 
Sec.  653e.     Commissioners'  Amendment  unconstitutional. 

(242) 
Sec.  653f.     Commissioners'  Amendment  unconstitutional. 


(242) 
Sec.  653g.     Commissioners'  Amendment  unconstitutional. 

(242) 
Sec.  653h.     Commissioners'  Amendment  unconstitutional. 

(243) 
Sec.  653i.     Commissioners'  Amendment  unconstitutional. 


(243) 
Sec.  653j.     Commissioners'  Amendment  unconstitutional. 

(244)  . 
Sec.  653k.     Commissioners'  Amendment  unconstitutional. 

(250) 
Sec.  67 2.     If  a  nonresident  alien  takes  by  succession,  he  must  appear  and 
claim  Ihe  property  ^nthin  five  years  from  the  time  of  succession,  or  be  barred. 
The  property  in  such  case  is  dispose<l  of  as  provided  in  title  VIII,  part  III, 
Code  of  Civil  Procedure.     [Sees.   1269-1272.] 

(252) 
Sec.  682.     The  ownership  of  property  by  several  persons  is  either: 

1.  Of  joint  interests; 

2.  Of  partnership  interests; 

3.  Of  interests  in  common; 

4.  Of  community  interest  of  husband  and  wife. 

(252) 
Sec.  683.    A  joint  interest  is  one  owned  by  several  persons  in  equal  shares,  by 
a  title  created  by  a  single  will  or  transfer,  whea  expressly  declared  in  the  will  or 
transfer  to  be  a  joint  tenancy,  or  when  granted  or  devised  to  executors  or  trustees 
aa  joint  tenants. 
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(254) 
Sec.  686.     Every  interest  created  in  favor  of  several  persons  in  their  own 
right  is  an  interest  in  common,  unless  acquired  by  them  in  partnership,  for  part- 
nership purposes  or  unless  declared  in  its  creation  to  be  a  joint  interest,  as  pro- 
vided in  section  683,  or  unless  acquired  as  community  property. 


(257) 
Sec.  702.     Tlie  names  and  classification  of  interests  in  real  property  have  only 
such  application  to  interests  in  personal  property  as  is  in  this  division  of  the 
code  expressly  provided. 

(257) 
Sec.  703.    Xo  future  interest  in  property  is  recognized  by  the  law,  except  such 
as  is  defined  in  this  division  of  the  code. 


(258) 
Sec.  709.     If  a  condition  precedent  requires  the  performance  of  an  act  wrong 
of  itself,  the  instrument  containing  it  is  so  far  void,  and  the  right  cannot  exist. 
If  it  requires  the  performance  of  an  act  not  wrong  of  itself,  but  otherwise  unlaw- 
ful, tlie  instrument  takes  effect  and  the  condition  is  void. 

(266) 
Sec.  762.     Every  estate  of  inheritance  is  a  fee,  and  every  such  estate,  when  not 
defeasible  or  conditional,  is  a  fee  simple,  or  an  absolute  fee.     [Amendment  ap- 
proved March  30,  1874;  Stats.  1873-74,  p.  218.     In  effect  July  1,  1874.] 


(271) 
Sec.  793.     An  action  for  the  possession  of  real  property  leased  or  granted, 
with  a  right  of  re-entry,  may  be  maintained  at  any  time,  in  the  district  court, 
after  the  right  to  re-enter  has  accrued,  without  the  notice  prescribed  in  section 
791. 


(271) 
Sec.  801.     The  following  land  burdens,  or  servitudes  upon  land,  may  be  at- 
tached to  other  land  as  incidents  or  appurtenances,  and  are  then  called  easements : 

1.  The  right  of  pasturage; 

2.  The  right  of  fishing; 

3.  The  right  of  taking  game; 

4.  The  right  of  way; 

5.  The  right  of  taking  water,  wood,  minerals,  and  other  things ; 

6.  The  right  of  transacting  business  upon  land; 

7.  The  right  of  conducting  lawful  sports  upon  land ; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  over,  or  discharging  the 
same  upon  or  over  land; 
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9.  The  right  of  receiving  water  from  or  discharging  the  same  upon  land ; 

10.  The  right  of  flooding  land; 

11.  The  right  of  having  water  flow  without  diminution  or  disturbance  of  any 
kind; 

12.  The  right  of  using  a  wall  as  a  party-wall; 

13.  The  right  of  receiving  more  than  natural  support  from  adjacent  land  or 
things  affixed  thereto; 

14.  The  right  of  having  the  whole  of  a  division  fence  maintained  by  a  cotermin- 
ous owner; 

15.  The  right  of  having  public  conveyances  stopped,  or  of  stopping  the  same 
on  land; 

16.  The  right  of  a  seat  in  church; 

17.  The  right  of  burial. 

(280) 
Sec.  822.  Whatever  remedies  the  lessor  of  any  real  property  [has]  against 
his  immediate  lessee  for  the  breach  of  any  agreement  in  the  lease,  or  for  recovery 
of  the  possession,  he  has  against  the  assignees  of  the  lessee,  for  any  cause  of  ac- 
tion accruing  while  they  are  such  assignees,  except  where  the  assignment  is  made 
by  way  of  security  for  a  loan,  and  is  not  accompanied  by  possession  of  the  prem- 
ises. [Amendment  approved  March  30, 1874;  Amendments  1873-74,  p.  219.  In 
effect  July  1,  1874.] 

(281) 
Sec.  830.  Except  where  the  grant  under  which  the  land  is  held  indicates  a 
di£Perent  intent,  the  owner  of  the  upland,  when  it  borders  on  tide-water,  takes  to 
ordinary  high-water  mark;  when  it  borders  upon  a  navigable  lake  or  stream, 
where  there  is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream,  at  low- 
water  mark ;  when  it  borders  upon  any  other  water,  the  owner  takes  to  the  middle 
of  the  lake  or  stream.  [Amendment  approved  March  30,  1874;  Amendments 
1873-74,  p.  220.     In  effect  July  1,  1874.] 

(283) 
Sec.  832.  Each  coterminous  owner  is  entitled  to  the  lateral  and  subjacent 
support  which  his  land  receives  from  the  adjoining  land,  subject  to  the  right  of 
the  owner  of  the  adjoining  land  to  make  proper  and  usual  excavations  on  the 
same  for  purposes  of  construction,  on  using  ordinary  care  and  skill,  and  taking 
reasonable  precautions  to  sustain  the  land  of  the  other,  and  giving  previous  rea- 
sonable notice  to  the  other  of  his  intention  to  make  such  excavations.  [Amend- 
ment approved  :March  30,  1874;  Amendments  1873-74,  p.  221.  In  effect  July  1, 
1874.] 

(285) 
Sec.  842.     Commissioners*  Amendment  unconstitutional. 


(285) 
Sec.  843.     Commissioners'  Amendment  unconstitutional. 


Amendments  to  Civil  Code.  4«'> 

(288) 
Sec.  857.     Express  trusts  may  be  created  for  any  of  the  following  purposes: 

1.  To  sell  real  property,  and  apply  or  dispose  of  the  proceeds  in  accordance 
with  the  instrument  creating  the  trust ; 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  annuitants  or  other  lega- 
tees, or  for  the  purpose  of  satisfying  any  charge  thereon; 

3.  To  receive  the  rents  and  profits  of  real  property,  and  pay  them  to  or  apply 
them  to  the  use  of  any  person,  whether  ascertained  at  the  time  of  the  creation 
of  the  trust  or  not,  for  himself  or  for  his  family,  during  the  life  of  such  person, 
or  for  any  shorter  term,  subject  to  the  rules  of  title  II  of  this  part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to  accumulate  the 
same  for  the  purposes  and  within  the  limits  prescribed  by  the  same  title.  [Amend- 
ment approved  March  30,  1874;  Amendments  1873-74,  p.  221.  In  effect  July 
1,  1874.] 

(289) 
Sec.  8"5J).  Where  a  trust  is  created  to  receive  the  rents  and  profits  of  real  prop- 
erty, and  no  valid  direction  for  accumulation  is  given,  the  surplus  of  such  rents 
and  profit?:,  beyond  the  sum  that  may  be  necessary  for  the  education  and  support 
of  the  person  for  whose  benefit  the  trust  is  created,  is  liable  to  the  claims  of  the 
creditors  of  such  person,  in  the  same  manner  as  personal  properly  which  cannot 
bo  reached  bv  execution. 


(297) 
Sec.  970.     In  the  case  of  ships  meeting,  the  following  rules  must  be  observed, 
in  addition  to  those  prescribed  by  that  part  of  the  Political  Code  which  relates  to 
navigation :  !  [ 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing  ship,  proceeding  in  one 
direction,  meets  another  ship,  whether  a  steamer  or  sailing  ship,  proceeding  in 
another  direction,  so  that  if  both  ships  were  to  continue  their  respective  courses 
they  would  pass  so  near  as  to  involve  the  risk  of  a  collision,  the  helms  of  both  ships 
must  be  put  to  port  so  as  to  pass  on  the  port  side  of  each  other;  and  this  rule  ap- 
plies to  all  steamers  and  all  sailing  ships,  whether  on  the  port  or  starboard  tack, 
and  whetlier  close-hauled  or  not,  except  where  the  circumstances  of  the  case  are 
such  as  to  render  a  departure  from  the  rule  necessary  in  order  to  avoid  immediate 
danger,  and  subject  also  to  a  due  regard  to  the  dangers  of  navigation,  and,  as  re- 
gards sailing  ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such  ships 
under  command; 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair  must  give  way  to 
those  on  a  wind.  When  both  are  going  by  the  wind,  the  vessel  on  the  starboard 
tack  must  keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up  strongly,  pass- 
ing each  other  on  the  larboard  hand.  When  both  vessels  have  the  wind  large  or 
abeam,  and  meet,  they  must  pass  each  other  in  the  same  way  on  the  larboard 
hand,  to  effect  which  two  last-mentioned  objects  the  helm  must  be  put  to  port. 
Steam  vessels  must  be  regarded  as  vessels  navigating  with  a  fair  wind,  and 
should  give  way  to  sailing  vessels  on  a  wind  of  either  tack ; 
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3.  A  steamer  navigating  a  narrow  channel  must,  whenever  it  is  safe  and  prac- 
ticable, keep  to  that  side  of  the  fairway  or  mid  channel  which  lies  on  the  starboard 
side  of  the  steamer; 

4.  A  steamer  when  passing  another  steamer  in  such  channel,  must  always  leave 
the  other  upon  the  larboard  side; 

5.  When  steamers  must  inevitably  or  necessarily  cross  so  near  that,  by  continu- 
ing their  respective  courses,  there  would  be  a  risk  of  collision,  each  vessel  must 
put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each  other; 

6.  The  rules  of  this  section  do  not  apply  to  any  case  for  which  a  different  rule 
is  provided  by  the  regulations  for  the  government  of  pilots  of  steamers  approach- 
ing each  other  within  sound  of  the  steam-whistle,  or  by  the  regulations  concern- 
ing lights  upon  steamers,  prescribed  under  authority  of  the  acts  of  Congress,  ap- 
proved August  thirtieth,  eighteen  hundred  and  fifty-two,  and  April  twenty-ninth, 
eighteen  hundred  and  sixty-four. 

(303) 
Sec.  993.     The  goodwill  of  a  business  is  property,  transferable  like  any  other. 

(307) 
Sec.  1014.     Where,  from  natural  causes,  land  forms  by  imperceptible  degrees 
upon  the  bank  of  a  river  or  stream,  navigable  or  not  navigable,  either  by  accu- 
mulation of  material  or  by  the  recession  of  the  stream,  such  land  belongs  to  the 
owner  of  the  bank,  subject  to  any  existing  right  of  way  over  the  bank. 

(308) 
Sec.  1017.  An  island,  or  an  accumulation  of  land,  formed  in  a  stream  which 
is  not  navigable,  belongs  to  the  owner  of  the  shore  on  that  side  wheire  the  island 
or  accumulation  is  formed ;  or,  if  not  formed  on  one  side  only,  to  the  owners  of 
the  shore  on  the  two  sides,,  divided  by  an  imaginary  line  drawn  through  the 
middle  of  the  river. 

(314) 
Sec.  1055.     A  grant  duly  executed  is  presumed  to  have  been  delivered  at  its 
date. 

(316) 
Sec.  1067.     A  clear  and  distinct  limitation  in  a  grant  is  not  controlled  by 
other  words  less  clear  and  distinct. 

(320) 
Sec.  1096.     Commissioners'   Amendment  unconstitutional. 


(321) 
Sec.  1106.     Where  a  person  purports  by  proper  instrument  to  grant  real  prop- 
erty in  fee  simple,  and  subsequently  acquires  any  title,  or  claim  of  title  thereto, 
the  same  passes  by  operation  of  law  to  the  grantee,  or  his  successors. 
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(328) 
Sec.  1149.     A  gift  in  view  of  death  is  one  which  is  made  in  contemplation, 
fear,  or  peril,  of  death,  and  with  intent  that  it  shall  take  effect  only  in  case  of 
the  death  of  the  giver. 

(332) 
Sec.  1161.  Before  an  instrument  can  be  recorded,  unless  it  belongs  to  the 
class  provided  for  in  either  sections  eleven  hundred  and  fifty-nine,  eleven  hun- 
dred and  sixty,  twelve  hundred  and  two,  or  twelve  hundred  and  three,  its  exe- 
cution must  be  acknowledged  by  the  person  executing  it,  or  if  executed  by  a 
corporation,  by  its  president  or  secretary,  or  proved  by  a  subscribing  witness, 
or  as  provided  in  sections  eleven  hundred  and  ninety-eight  and  eleven  hundred 
and  ninety-nine,  and  the  acknowledgment  or  proof  certified  in  the  manner  pre- 
scribed by  article  III  of  this  chapter.  [Amendment  approved  March  30,  1874; 
Amendments  1873-74,  p.  226.    In  effect  July  1,  1874.] 

(335) 
Sec.  1181.     The  proof  or  acknowledgment  of  an  instrument  may  be  made  in 
this  state,  within  the  city,  city  and  county,  county,  or  district  for  which  the  of- 
ficer was  elected  or  appointed,  before  either, 

1.  A  clerk  of  a  court  of  record;  or, 

2.  A  county  recorder;  or, 

3.  A  court  commissioner;  or, 

4.  A  notary  public;  or, 

5.  A  justice  of  the  peace.     [Amendment  approved  March  31,  1891 ;    Stats. 
1891,  p.  214.] 

(336) 
Sec.  1185.  The  acknowledgment  of  an  instrument  must  not  be  taken,  un- 
less the  officer  taking  it  knows,  or  has  satisfactor}'  evidence,  on  the  oath  or  af- 
firmation of  a  credible  witness,  that  the  person  making  such  acknowledgment 
is  the  individual  who  is  described  in  and  who  executed  the  instrument;  or,  if 
executed  by  a  corporation,  that  the  person  making  such  acknowledgment  is  the 
president  or  secretary  of  such  corporation. 

(339) 

Sec.  1190.     The   certificate  of  acknowledgment  of  an  instrument  executed 
by  a  corporation  must  be  substantially  in  the  following  form: 

State  of  y 

County  of ,  ss. 

On  this day  of ,  in  the  year ,  before  me  [here  insert  the  name 

and  quality  of  the  officer],  personally  appeared  ,  known  to  me  [or  proved 

to  me  on  the  oath  of ]  to  be  the  president  [or  the  secretary]  of  the  corporation 

that  executed  the  within  instrument,  and  acknowledged  to  me  that  such  corpo- 
ration executed  the  same. 


_    I 
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(340) 
Sec.  1193.  OiBcers  taking  and  certifying  acknowledgments  or  proof  of  in- 
struments for  record,  must  authenticate  their  certificates  by  affixing  thereto 
their  signatures,  followed  by  the  names  of  their  offices;  also,  their  seals  of  of- 
fice, if  by  the  laws  of  the  state  or  country  where  the  acknowledgment  or  proof  is 
taken,  or  by  authority  of  which  they  are  acting,  they  are  required  to  have  oflScial 
seals. 

(342) 
Sec.  1202.     When  the  acknowledgment  or  proof  of  the  execution  of  an  in- 
strument is  properly  made,  but  defectively  certified,  any  party  interested  may 
have  an.  action  in  the  district  court  to  obtain  a  judgment  correcting  the  certifi* 
cate. 


(342) 
Sec.  1203.     Any  person  interested  under  an  instrument  entitled  to  be  proved 
for  record  may  institute  an  action  in  the  district  court  against  the  proper  parties 
to  obtain  a  judgment  proving  such  instrument. 

(343) 
Sec.  1207.  Any  instrument  affecting  real  property,  which  was,  previous 
to  the  first  day  of  January,  one  thousand  eight  hundred  and  ninety-seven,  cop- 
ied into  the  proper  book  of  record,  kept  in  the  oflBce  of  any  county  recorder, 
shall  be  deemed  to  impart,  after  that  date,  notice  of  its  contents  to  subsequent 
purchasers  and  encumbrancers,  notwithstanding  any  defect,  omission,  or  infor- 
mality in  the  execution  of  the  instrument,  or  in  the  certificate  of  acknowledg- 
ment thereof,  or  the  absence  of  any  such  certificate ;  but  nothing  herein  shall  be 
deemed  to  affect  the  rights  of  purchasers  or  encumbrancers  previous  to  that 
date.  Duly  certified  copies  of  the  record  of  any  such  instrument  may  be  read 
in  evidence  with  like  effect  as  copies  of  an  instrument  duly  acknowledged  and 
recorded;  provided,  it  be  first  shown  that  the  original  instrument  was  genuine. 
[Amendment  approved  March  4,  1897;  1897,  c.  74.  The  original  of  this 
section  was  a  new  section  approved  March  30,  1874;  Amendments  1873-74,  p. 
228.] 


(347) 
Sec.  1218.     Commissioners'  Amendment  unconstitutional. 


(349) 
Sec.  1237.     The  homestead  consists  of  the  dwelling-house  in  which  the  claim- 
ant resides,  and  the  land  on  which  the  same  is  situated,  selected  as  in  this  title 
provided.     [Amendment  approved  March  30,  1874;  Amendments  1873-74,  p. 
228.     In  effect  July  1,  1874.] 


(361) 

Sec.  1237a.     Commissioners'   Amendment  unconstitutional. 
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(351) 
Sec.  1237b.     Commissioners'  Amendment  unconstitutional. 

(352) 
Sec.  1240.     The  homestead  is  exempt  from  execution  or  forced  sale,  except 
as  in  this  title  provided. 

(357) 
Sec.  1243.     A  homestead  can  be  abandoned  onlv  bv  a  declaration  of  abandon-- 
ment,  or  a  grant  thereof,  executed  and  acknowledged: 

1.  By  the  husband  and  wife,  if  the  claimant  is  married; 

2.  Bv  the  claimant,  if  unmarried. 

(358) 
Sec.  1245.  When  an  execution  for  the  enforcement  of  a  judgment  obtained 
in  a  case  not  within  the  classes  enumerated  in  section  1241,  is  levied  upon  the 
homestead,  the  judgment  creditor  may  apply  to  the  superior  court  of  the  county 
in  which  the  homestead  is  situated  for  the  appointment  of  persons  to  appraise 
the  value  thereof.  [Amendment  approved  April  6,  1880;  Amendments  1880, 
p.  7.     In  effect  immediately.] 

(358) 
Sec.  124G.     The  application  must  be  made  upon  a  verified  petition,  showing: 

1.  The  fact  that  an  execution  has  been  levied  upon  the  homestead; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of  tlie  homestead  ex- 
emption. 

(3^8) 
Sec.  1247.     The  petition  must  be  filed  with  the  clerk  of  the  superior  court. 
[Amendment  approved  April  6,  1880;  xAmendmcnts  1880,  p.  8.     In  effect  imme- 
diately.] 

(358) 
Sec.  1248.     A  copy  of  the  petition,  with  a  notice  of  the  time  and  place  of 
hearing,  must  be  served  upon  the  claimant,  at  least  two  days  before  the  hearing. 

(359) 
Sec.  1249.     At  the  hearing  the  judge  may,  upon  proof  of  the  service  of  a  copy 
of  the  petition  and  notice,  and  of  the  facts  stated  in  the  petition,  appoint  three 
disinterested  residents  of  the  county  to  appraise  the  value  of  the  homestead. 

(359) 
Sec.  1252.     AVithin  fifteen  davs  after  their  appointment  they  must  make  to 
the  judge  a  report  in  writing,  which  report  must  show  the  appraised  value  and 
their  determination  upon  the  matter  of  a  division  of  the  land  claimed. 
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(359) 
Sec.  1253.  If,  from  the  report,  it  appears  to  the  judge  that  the  land  claimed 
can  be  divided  without  material  injury,  he  must,  by  an  order,  direct  the  apprais- 
ers to  set  oflE  to  the  claimant  so  much  of  the  land,  including  the  residence,  as 
will  amount  in  value  to  the  homestead  exemption,  and  the  execution  may  be  en- 
forced against  the  remainder  of  the  land. 

(359) 
Sec.  1254.     If,  from  the  report,  it  appears  to  the  judge  that  the  land  claimed 
exceeds  in  value  the  amount  of  the  homestead  exemption,  and  that  it  cannot  be 
divided,  he  must  make  an  order  directing  its  sale  under  the  execution. 

(360) 
Sec.  1256.     If  the  sale  is  made,  the  proceeds  thereof,  to  the  amount  of  the 
homestead  exemption,  must  be  paid  to  the  claimant,  and  the  balance  applied  to 
the  satisfaction  of  the  execution. 


(361) 
Sec.  1263.     The  declaration  of  homestead  must  contain: 

1.  A  statement,  showing  that  the  person  making  it  is  the  head  of  a  family; 
or,  when  the  declaration  is  made  by  the  wife,  showing  that  her  husband  has 
not  made  such  declaration,  and  that  she  therefore  makes  the  declaration  for 
their  joint  benefit; 

2.  A  statement  that  the  person  making  it  is  residing  on  the  premises,  and 
claims  them  as  a  homestead ; 

8.  A  description  of  the  premises; 

4.  An  estimate  of  their  actual  cash  value.  [Amendment  approved  March  30, 
1874;  Amendments  1873-74,  p.  231.     In  effect  July  1,  1874.] 

(364) 
Sec.  1266.     Any  person  other  than  the  head  of  a  family,  in  the  selection  of 
a  homestead,  must  execute  and  acknowledge,  in  the  same  manner  as  a  grant  of 
real  property  is  acknowledged,  a  "Declaration  of  Homestead.^^ 

(364) 
Sec.  1267.     The  declaration  must  contain  everything  required  by  the  second, 
third,  and  fourth  subdivisions  of  section  1263. 

« 

(365) 
Sec.  1268.     The  declaration  must  be  recorded  in  the  office  of  the  county  re- 
corder of  the  county  in  which  the  land  is  situated. 

(365) 
Sec.  1209.     From  aid  after  the  time  the  declaration  is  filed  for  record,  the 
land  described  therein  is  a  homestead. 
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(368) 
Sec.  1275.  A  testamentary  disposition  may  be  made  to  any  person  capable 
by  law  of  taking  the  property  so  disposed  of,  except  corporations  other  than 
those  formed  for  scientific,  literary,  or  solely  educational  purposes,  cannot  take 
under  a  will,  unless  expressly  authorized  by  statute.  [Amendment  approved 
January  29,  1874;  Amendments  1873-74,  p.  275.     In  effect  immediately.] 

(368) 
Sec.  1276.     Every  will,  other  than  a  nuncupative  will,  must  be  in  writing; 
and  every  will,  other  than  an  olographic  will,  and  a  nuncupative  will,  must  be 
executed  and  attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator  himself,  or  some 
person  in  his  presence  and  by  his  direction  must  subscribe  his  name  thereto; 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses, 
or  be  acknowledged  by  the  testator  to  them,  to  have  been  made  by  him  or  by 
his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowledging  the  same, 
declare  to  the  attesting  witnesses  that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  must  sign  his  name 
as  a  witness,  at  the  end  of  the  will,  at  the  testator^s  request,  and  in  his  presence. 

(371) 
Sec.  1285.     No  will  made  out  of  this  state  is  valid  as  a  will  in  this  state, 
unless  executed  according  to  the  provisions  of  this  chapter.     [Amendment  ap- 
proved March  30,  1874;  Amendments  1873-74,  p.  232.     In  effect  July  1,  1874.] 

(375) 
Sec.  1300.     A  will,  exei'uted  bv  an  unmarried  woman,  is  revoked  bv  her  j^ub- 
sequent  marriage,  and  is  not  revived  by  the  death  of  her  husband. 


(376) 
Sec.  1306.  Whenever  a  testator  has  a  child  born  after  the  making  of  his  will, 
either  in  his  lifetime  or  after  his  death,  and  dies  leaving  such  child  unprovided 
for  by  any  settlement,  and  neither  provided  for  nor  in  any  way  mentioned  in 
his  will,  the  child  succeeds  to  the  same  portion  of  the  testator^s  real  and  personal 
property  that  he  would  have  succeeded  to  if  the  testator  had  died  intestate. 

(376) 
Sec.  1307.  When  any  testator  omits  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  any  deceased  child,  unless  il  appears  that  such 
omission  was  intentional,  such  child,  or  the  issue  of  such  child,  must  have  the 
same  share  in  the  estate  of  the  testator  as  if  he  had  died  intestate,  and  succeeds 
thereto  as  provided  in  the  preceding  section. 


(378) 
Sec.  1314.     Commissioners'  Amendment  unconstitutional. 
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(382) 
Sec.  1326      Of  two  modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
will  prevent  a  total  intestacy. 

(382) 
Sec.  1327.     Technical  words  in  a  will  are  to  be  taken  in  their  technical  sense, 
unless  the  context  clearly  indicates  a  contrary  intention. 

(386) 
Sec.  1343.  If  a  devisee  or  legatee  dies  during  the  lifetime  of  the  testator,  the 
testamentary  disposition  to  him  fails,  unless  an  intention  appears  to  substitute 
some  other  in  his  place,  except  as  provided  in  section  thirteen  hundred  and  ten. 
[Amendment  approved  March  30,  1874;  Amendments  1873-74,  p.  234.  In 
effect'  July  1,  1874.] 

(389) 
Sec.  1360.    The  property  of  a  testator,  except  as  otherwise  specially  provided 
in  this  code  and  the  Code  of  Civil  Procedure,  must  be  resorted  to  for  the  payment 
of  legacies,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment 
of  the  legacies; 

2.  Property  not  disposed  of  by  the  will; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee; 

4.  Property  which  is  specifically  devised  or  bequeathed.     [Amendment  ap- 
proved March  30,  1874;  Amendments  1873-74,  p.  235.     In  effect  July  1,  1874.] 

(390) 
Sec.  1364.  The  rights  of  a  purchaser  or  encumbrancer  of  real  property,  in 
good  faith  and  for  value,  derived  from  any  person  claiming  the  same  by  succes- 
sion, are  not  impaired  by  any  devise  made  by  the  decedent  from  whom  succession 
is  claimed,  unless  the  instrument  containing  such  devise  is  duly  proved  as  a 
will,  and  recorded  in  the  oflBce  of  the  clerk  of  the  superior  court  having  jurisdie- 
tion  thereof,  or  unless  written  notice  of  such  devise  is  filed  with  the  clerk  of 
the  county  where  the  real  property  is  situated,  within  four  years  after  the  devis- 
or^s  death.  [Amendment  approved  April  6,  1880;  Amendments  1880,  p.  8. 
In  effect  inamediately.] 

(392) 
Sec.  1376'.     The  validity  and  interpretation  of  wills,   wherever  made,  are 
governed,  when  relating  to  property  within  this  state,  by  the  law  of  this  state. 
[Amendment  approved  March  30,   1874;   Amendments   1873-74,   p.   235.     In 
effect  July  1,  1874.] 

(393) 
Sec.  1386.     When  any  person  having  title  to  any  estate  not  otherwise  limited 
by  marriage  contract,  dies  without  disposing  of  the  estate  by  will,  it  is  succeeded 
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to  and  must  be  distributed  unless  otherwise  expressly  provided  in  this  code  and 
the  Code  of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in  the  following 
manner : 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one  child,  or  the 
lawful  issue  of  one  child,  in  equal  shaies  to  the  surviving  husband,  or  wife  and 
child,  or  issue  of  such  child.  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  more  than  one  child  living,  or  one  child  living,  and  the  lawful  issue  of 
one  or  more  deceased  children,  one-third  to  the  surviving  husband  or  wife,  and 
the  remainder  in  equal  shares  to  his  children,  and  to  the  lawful  issue  of  any 
deceased  child,  by  right  of  representation;  but  if  there  be  no  child  of  the  decedent 
living  at  his  death,  the  remainder  goes  to  all  of  his  lineal  descendants;  and  if 
all  of  the  descendants  are  in  the  same  degree  of  kindred  to  the  decedent,  they 
share  equally,  otherwise  they  take  according  to  the  right  of  representation.  If 
the  decedent  leave  no  surviving  husband  or  wife,  but  leave  issue,  the  whole  esbite 
goes  to  such  issue;  and  if  such  issue  consists  of  more  than  one  child  living, 
or  one  child  living,  and  the  lawful  issue  of  one  or  more  deceased  children,  then 
the  estate  goes  in  equal  shares  to  the  children  living,  or  to  the  child  living, 
and  the  issue  of  the  deceased  child  or  children  by  right  of  representation; 

2.  If  the  decedent  leave  no  issue,  the  estate  goes  one-half  to  the  surviving 
husband  or  wife,  and  the  other  half  to  the  decedent's  father  and  mother  in 
equal  shares,  and  if  either  be  dead  the  whole  of  said  half  goes  to  the  other.  If 
there  be  no  father  or  mother,  then  one-half  goes  in  equal  shares  to  the  brothers 
and  sisters  of  the  decedent,  and  to  the  children  of  any  deceased  brother  or  sister 
by  right  of  representation.  If  the  decedent  leave  no  issue,  nor  husband  nor  wife, 
the  estate  must  go  to  his  father  and  mother  in  equal  shares,  or  if  either  be  dead 
then  to  the  other; 

3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother,  then  in  equal 
shares  to  the  brothere  and  sisters  of  the  decedent^  and  to  the  children  of  any 
deceased  brother  or  sister,  by  right  of  representation; 

5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  neither  issue,  father, 
mother,  brother,  nor  sister,  the  whole  estate  goes  to  the  surviving  husband  or 
wi  fe ; 

6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father,  mother,  brother, 
nor  sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  degret*,  excepting  that 
when  there  arc  two  or  more  collateral  kindred,  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claimed  through  the  nearest  ancestors 
must  be  preferred  to  those  claiming  through  an  ancestor  more  remote; 

7.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue  of  one 
or  more  children,  and  any  such  surviving  child  dies  under  age,  and  not  having 
been  married,  all  the  estate  that  came  to  the  deceased  child  by  inheritance  from 
such  decedent  descends  in  equal  shares  to  the  other  children  of  the  same  parent, 
and  to  the  issue  of  any  such  other  children  who  are  dead,  by  right  of  representa- 
tion; 

8.  If,  at  the  death  of  such  child,  who  dies  under  age,  not  having  been  married, 
all  the  other  children  of  his  parents  are  also  dead,  and  any  of  them  have  left 
issue,  the  estate  that  came  to  such  cliild  by  inheritance  from  his  parent  descends 
to  the  issue  of  all  other  children  of  the  same  parent;  and  if  all  the  issue  are  in 
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the  same  degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise 
they  take  according  to  the  right  of  representation; 

9.  If  the  decedent  be  a  widow  or  widower,  and  leave  no  kindred,  and  the 
estate  or  any  portion  thereof  was  common  property  of  such  decedent,  and  his  or 
her  deceased  spouse,  while  such  a  spouse  was  living,  such  common  property  shall 
go  to  the  father  of  such  deceased  spouse,  or  if  he  be  dead,  to  the  mother.  If 
there  be  no  father  nor  mother,  then  such  property  shall  go  to  the  brothers  and 
sisters  of  such  deceased  spouse,  in  equal  shares,  and  to  the  lawful  issue  of  any 
deceased  brother  or  sister  of  such  deceased  spouse,  by  right  of  representation ; 

10.  If  the  decedent  leave  no  husband,  wife,  or  kindred,  and  there  be  no  heirs 
to  take  his  estate  or  any  portion  thereof,  under  subdivision  nine  of  this  section, 
the  same  escheats  to  the  state  for  the  support  of  common  schools.  [Amendment 
approved  April  23,  1880;  Amendments  1880,  14.     In  effect  imme  liately.] 

(395) 
Sec.  1387.  Every  illegitimate  child  is  an  heir  of  the  person  who,  in  writing, 
signed  in  the  presence  of  a  competent  witness,  acknowledges  himself  to  be  the 
father  of  such  child ;  and  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his 
or  her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if 
he  had  been  bom  in  lawful  wedlock;  but  he  does  not  represent  his  father  or 
mother  by  inheriting  any  part  of  the  estate  of  his  or  her  kindred,  either  lineal 
or  collateral,  unless,  before  his  death,  his  parents  shall  have  intermarried,  and 
his  father,  after  such  marriage,  acknowledges  him  as  his  child,  or  adopts  him 
into  his  family;  in  which  case  such  child  and  all  the  legitimate  children  are 
considered  brothers  and  sisters,  and  on  the  death  of  either  of  them,  intestate, 
and  without  issue,  the  others  inherit  his  estate,  and  are  heirs,  as  hereinbefore 
provided,  in  like  manner  as  if  all  the  children  had  been  legitimate;  saving  to  the 
father  and  mother  respectively  their  rights  in  the  estates  of  all  the  children 
in  like  manner  as  if  all  had  been  legitimate.  The  issue  of  all  marriages  null 
in  law  or  dissolved  by  divorce,  are  legitimate. 

(396) 
Sec.   1388.     If  an  illegitimate   child,  who   has  not  been  acknowledged  or 
adopted  by  his  father,  dies  intestate,  without  lawful  issue,  his  estate  goes  to 
his  mother,  or,  in  case  of  her  decease,  to  her  heirs  at  law. 

(397) 
Sec.  1395.  Any  estate,  real  or  personal,  given  by  the  decedent  in  his  life- 
time as  an  advancement  to  any  child,  or  other  lineal  descendant,  is  a  part  of 
the  estate  of  the  decedent  for  the  purposes  of  division  and  distribution  thereof 
among  his  issue,  and  must  be  taken  by  such  child,  or  other  lineal  descendant, 
toward  his  share  of  the  estate  of  the  decedent. 


(397) 
Sec.  1399.     If  any  child,  or  other  lineal  descendant  receiving  advancement, 
dies  before  the  decedent,  leaving  issue,  the  advancement  must  be  taken  into 
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consideration  in  the  division  and  distribution  of  the  estate,  and  the  amount 
thereof  must  be  allowed  accordingly  by  the  representatives  of  the  heirs  re- 
ceiving the  advancement,  in  like  manner  as  if  the  advancement  had  been  made 
directly  to  them. 

(399) 
Sec.  1405.  When  succession  is  not  claimed  as  provided  in  the  preceding 
section,  the  district  court,  on  information,  must  direct  the  attorney  general  to 
reduce  the  property  to  his  or  the  possession  of  the  state,  or  to  cause  the  same 
to  be  sold,  and  the  same  or  the  proceeds  thereof  to  be  deposited  in  the  state 
treasury  for  the  benefit  of  such  nonresident  foreigner,  or  his  legal  representa- 
tive, to  be  paid  to  him  whenever,  within  five  years  after  such  deposit,  proof  to 
the  satisfaction  of  the  state  comptroller  and  treasurer  is  produced  that  he  is 
entitled  to  succeed  thereto. 

(399) 
Sec.  1406.  "When  so  claimed,  the  evidence  and  the  joint  order  of  the  comp- 
troller and  treasurer  must  be  filed  by  the  treasurer  as  his  voucher,  and  the 
property  delivered  or  the  proceeds  paid  to  the  claimant  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein  provided, 
the  property  of  the  decedent  devolves  and  escheats  to  the  people  of  the  state, 
and  is  placed  by  the  state  treasurer  to  the  credit  of  the  school  fund. 


(400) 
Sec.  1409.     Commissioners'  Amendment  unconstitutional. 


(419) 
Sec.  1468.     Commissioners'  Amendment  unconstitutional. 


(420) 
Sec.  1473.     Full  performance  of  an  obligation,  by  the  party  whose  duty  it 
is  to  perform  it,  or  by  any  other  person  on  his  behalf,  and  with  his  assent,  if 
accepted  by  the  creditor,  extinguishes  it. 

(422) 
Sec.  1479.     Where  a  debtor,  under  several  obligations  to  another,  does  an 
act,  by  way  of  performance,  in  whole  or  in  part,  which  is  equally  applicable 
to  two  or  more  of  such  obligations,  such  performance  must  be  applied  as 
follows: 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  of  the  debtor  that 
such  performance  should  be  applied  to  the  extinction  of  any  particular  obli- 
gation, be  manifested  to  the  creditor,  it  must  be  so  applied; 

2.  If  no  such  application  be  then  made,  the  creditor,  within  a  reasonable 
time  after  such  performance,  may  apply  it  toward  the  extinction  of  any  ob- 
ligation, performance  of  which  was  due  to  him  from  the  debtor  at  the  time 
of  such  performance;  except  that  if  similar  obligations  were  due  to  him,  both 
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individually  and  as  a  trustee,  he  must,  unless  otherwise  directed  by  the  debtor, 
apply  the  performance  to  the  extinction  of  all  such  obligations  in  equal  pro- 
portion; and  an  application  once  made  by  the  creditor  cannot  be  rescinded 
without  the  consent  of  [the]  debtor; 

3.  If  neither  party  makes  such  application  within  the  time  prescribed  herein, 
the  performance  must  be  applied  to  the  extinction  of  obligations  in  the  follow- 
ing order;  and,  if  there  be  more  than  one  obligation  of  a  particular  class,  to 
the  extinction  of  all  in  that  class,  ratably: 

(1).  Of  interest  due  at  the  time  of  the  performance; 

(2).  Of  principal  due  at  that  time; 

(3).  Of  the  obligation  earliest  in  date  of  maturity; 

(4).  Of  an  obligation  not  secured  by  a  lien  or  collateral  undertaking; 

(5).  Of  an  obligation  secured  by  a  lien  or  collateral  undertaking.  [Amend- 
ment ap])roved  ^March  30,  1874;  Amendments  1873-74,  239.  In  effect  July  1, 
1874.] 

(452) 
Sec.  1624.     The  following  contracts  are  invalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from 
the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other, except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and 
ninety-four  of  this  code; 

3.  An  agreement  made  upon  consideration  of  marriage  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a 
price  not  less  than  two  hundred  dollars,  unless  the  buyer  accept  or  receive  part 
of  such  goods  and  chattels,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  pay  at  the  time  some  part  of  the  purchase  money;  but  when  a  sale 
is  made  at  auction,  an  entry  by  the  auctioneer  in  his  sale  book,  at  the  time  of 
the  sale,  of  the  kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and  the 
names  of  the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a 
sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for 
the  sale  of  real  property,  or  for  an  interest  therein;  and  such  agreement,  if 
made  by  an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  au- 
thority of  the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be  charged ; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  purchase 
or  sell  real  estate  for  compensation  or  a  commission.  [Amendment  approved 
March  9,  1878;  Amendments  1877-78,  p.  86.  In  effect  sixty  days  after  pas- 
sage.] 

(454) 
Sec.  1625.     The  execution  of  a  contract  in  writing,  .whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or  stipulations  con- 
cerning its  matter  which  preceded  or  accompanied  the  execution  of  the  in- 
strument. 
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(469) 
Sec.  1691.     Eescission,  when  not  effected  by  consent,  can  be  accomplished 
only  by  the  use,  on  the  part  of  the  party  rescinding,  of  reasonable  diligence  to 
comply  with  the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts  which  entitle  him 
to  rescind,  if  he  is  free  from  duress,  menace,  undue  influence,  or  disability,  and 
is  aware  of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract;  or  must  offer  to  restore  the  same,  upon 
condition  that  such  party  shall  do  likewise,  unless  the  latter  is  unable  or  posi- 
tively refuses  to  do  so. 

(474) 
Sec.  1715.     Other  obligations  are  prescribed  by  divisions  I  and  II  of  this 
code. 


(474) 
See.  1716.       Commissioners'  Amendment  unconstitutional. 


(474) 
Sec.  17]  7.       Commissioners'  Amendment  unconstitutional. 


(486) 
Sec.  1779.       Commissioners'  Amendment  unconstitutional. 


(497) 
Sec.  1858.       Commissioners'  Amendment  unconstitutional. 


(498) 
Sec.  ]858a.     Commissioners'  Amendment  unconstitutional. 


(498) 
See.  18o8b.     Commissioners'  Amendment  unconstitutional. 


(498) 
Sec.  1858c.     Commissioners'  Amendment  unconstitutional. 


(499) 
Sec.  1858d.     Commissioners'  Amendment  unconstitutional. 


(499) 
Sec.   1858e.     Commissioners'   Amendment  unconstitutional, 
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(499) 
Sec.  1858f.     Commissioners'  Amendment  unconstitutional. 


(502) 
Sec.  18G3.  Every  keeper  of  a  hotel,  inn,  boarding  or  lodging  house,  shall 
post,  in  conspicuous  place,  in  the  office,  or  public  room,  and  in  every  bedroom 
of  said  hotel,  boarding-house,  inn,  or  lodging'-house,  a  printed  copy  of  this 
section,  and  a  statement  of  charge,  or  rate  of  charges,  by  the  day,  and  for 
meals  or  items  furnished,  and  for  lodging.  No  charge  or  sum  shall  be  col- 
lected or  received  by  any  such  person  for  any  service  not  actually  rendered, 
or  for  any  item  not  actually  delivered,  or  for  any  greater  or  other  sum  than  he 
is  entitled  to  by  the  general  rules  and  regulations  of  said  hotel,  inn,  boarding 
or  lodging  house.  For  any  violation  of  this  section  or  any  provision  herein 
contained,  the  offender  shall  forfeit  to  the  injured  party  three  times  the 
amount  of  the  sum  charged  in  excess  of  what  he  is  entitled  to.  [New  sec- 
tion approved  April  1,  1876;  Amendments  1875-76,  p.  78.  In  effect  April  1, 
1876.] 

(503) 
Sec.  1865.  If  the  finder  of  a  thing  knows  or  suspects  who  is  the  owner,  he 
must,  with  reasonable  diligence,  give  him  notice  of  the  finding;  and  if  he  fails 
to  do  so,  he  is  liable  in  damages  to  the  owner,  and  has  no  claim  to  any  reward 
offered  by  him  for  the  recovery  of  the  thing,  or  to  any  compensation  for  his 
trouble  or  expenses. 

(504) 
Sec.  1871.     The  owner  of  a  thing  found  may  exonerate  .himself  from  the 
claims  of  the  finder  by  sun-endering  it  to  him  in  satisfaction  thereof. 

(512) 
Sec.  1929.     The  hirer  of  a  thing  must  repair  all  deteriorations  or  injuries 
thereto  occasioned  by  his  ordinary  negligence. 

(513) 
Sec.  1930.     When  a  thing  is  let  for  a  particular  purpose  the  hirer  must  not 
use  it  for  any  other  purpose;  and  if  he  does,  the  letter  may  hold  him  respon- 
sible for  its  safety  during  such  use  in  all  events,  or  may  treat  the  contract  as 
thereby  rescinded. 

(513) 
Sec.  1932.     The  hirer  of  a  thing  may  terminate  the  hiring  before  the  end 

of  the  term  agreed  upon: 

1.  When  the  letter  does  not,  within  a  reasonable  time  after  request,  fulfill 
his  obligations,  if  any,  as  to  placing  and  securing  the  hirer  in  the  quiet  pos- 
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session  of  the  thing  hired,  or  putting  it  into  good  condition,  or  repairing;  or, 
2.  When  the  greater  part  of  the  thing  hired,  or  that  part  which  was  and 
which  the  letter  had  at  the  time  of  the  hiring  reason  to  helieve  wa>^  the  ma- 
terial inducement  to  the  hirer  to  enter  into  the  contract,  perishes  from  any 
other  cause  than  the  ordinary  negligence  of  the  hirer. 


(521) 
Sec.  19G5.     The  contract  of  employment  is  a  contract  by  wliich  one.  who 
is  called  the  employer,  engages  another,  who  is  called  the  employee,  to  do  some- 
thing for  the  benefit  of  the  employer,  or  of  a  third  person. 


(524) 
Sec.  1980.  A  contract  to  render  personal  service,  other  than  a  contract  of 
apprenticeship,  as  provided  in  the  chapter  on  Master  and  Servant,  cannot  be 
enforced  as  against  the  employee  beyond  the  term  of  two  years  from  the  com- 
mencement of  service  under  it;  but  if  the  employee  voluntarily  continues  his 
service  under  it  beyond  that  time,  the  contract  may  be  referred  to  as  affording 
a  presumptive  measure  of  the  compensation. 


(526) 
Sec.  1990.     An  employee  who  is  guilty  of  a  culpable  degree  of  negligence  is 
liable  to  his  employer  for  the  damage  thereby  caused  to  the  latter;  and  the 
employer  is  liable  to  him,  if  the  service  is  not  gratuitous,  for  the  value  of  such 
services  only  as  are  properly  rendered. 


(526) 
Sec.  1996.     Every  employment  in  which  the  power  of  the  empiovv  is  not 
coupled  with  an  interest  in  its  subject  is  terminated  by  notice  to  him  of : 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contract. 


(538) 
Sec.  2079.  xVny  person,  other  than  the  master,  mate,  or  a  iseaniaii  tlicreof, 
who  rescues  a  ship,  her  appurtenances,  or  cargo,  from  danger,  is  entitled  to  a 
reasonable  compensation  therefor,  to  be  paid  out  of  the  property  saved.  He 
has  a  lien  for  such  claim,  which  is  regulated  by  the  title  on  liens;  but  no 
claim  for  salvage,  as  such,  can  accrue  against  any  vessel,  or  her  freight,  or 
cargo,  in  favor  of  the  owners,  officers,  or  crew  of  another  vessel  belonging  to 
the  same  owners;  but  the  actual  cost  at  the  time  of  the  services  rendered  bv 
one  such  vessel  to  another,  when  in  distress,  are  payable  through  a  general 
average  contribution  on  the  property  saved.  [Amendment,  approved  March 
30,  1874;  Aniciulments  1873-74,  247.     In  effect  July  1,  1874.] 
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(549) 
Sec.  2161.  A  carrier  of  messages  for  reward,  other  than  bv  telegrapli,  must 
deliver  them  at  the  place  to  which  they  are  addressed,  or  to  the  person  for 
whom  they  are  intended.  Such  carrier,  by  telegraph,  must  deliver  them  at 
such  place  and  to  such  person,  provided  the  place  of  address,  or  the  person  for 
whom  they  are  intended,  is  within  a  distance  of  two  miles  from  the  main 
office  of  the  carrier  in  the  city  or  town  to  which  the  messages  are  transmitted, 
and  the  carrier  is  not  required,  in  making  the  delivery,  to  pay  on  his  route 
toll  or  ferriage;  but  for  any  distance  beyond  one  mile  from  such  office,  com- 
pensation may  be  charged  for  a  messenger  employed  by  the  carrier.  [Amend- 
ment, approved  !March  30,  1874;  Amendments  1873-74,  p.  248.  In  effect  July 
1,  1874.] 


(551) 
Sec.  2170.  A  common  carrier  must  not  give  preference,  in  time,  price,  or 
otherwise,  to  one  person  over  another.  Ever}'  common  carrier  of  passengers 
by  railroad,  or  by  vessel  plying  upon  waters  lying  wholly  within  this  state,  shall 
establish  a  schedule  time  for  the  starting  of  trains  or  vessels  from  their  re- 
spective stations  or  wharves,  of  which  public  notice  shall  be  given,  and  shall, 
weather  permitting,  except  in  case  of  accident  or  detention  caused  by  connect- 
ing lines,  -start  their  said  trains  or  vessels  at  or  within  ten  minutes  after  the 
schedule  tiine  so  established  and  notice  given,  under  a  penalty  of  two  hundred 
and  fifty  dollars  for  each  neglect  so  to  do,  to  be  recovered  by  action  be- 
fore any  court  of  competent  jurisdiction,  upon  complaint  filed  by  the  dis- 
trict attorney  of  the  county  in  the  name  of  the  people,  and  paid  into  the  com- 
mon school  fund  of  the  said  county.  [Amendment,  approved  April  2,  1880; 
Amendments  1880,  p.  1.     In  effect  April  2,  1880.] 


(552) 
Sec.  2172.     A  common  carrier  must  start  at  such  time  and  place  as  he  an- 
nounces to  the  public,  unless  detained  by  accident  or  the  elements,  or  in  order 
to  connect  with  carriers  on  other  lines  of  travel.     [Amendment     approved 
March  30,  1874;  Amendments  1873-74,  p.  249.     In  effect  July  1,  1874.] 


(555) 
Sec.  2180.  A  common  carrier  of  persons,  unless  his  vehicle  is  fitted  for  the 
reception  of  persons  exclusively,  must  receive  and  carr}^  a  reasonable  amount 
of  luggage  for  each  passenger  without  charge,  except  for  an  excess  of  weight 
over  one  hundred  pounds  to  a  passenger;  provided,  that  if  such  carrier  be  a 
proprietor  of  a  stage  line,  he  may  not  receive  and  carry  for  each  passenger  by 
such  stage  line,  without  charge,  more  than  sixty  pounds  of  luggage.  [Amend- 
ment approved  March  0,  187'8;  Amendments  1877-78,  p.  87.  In  effect  May  8, 
1878,] 
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(562) 
Sec.  2195.     A  common  carrier  is  liable,  even  in  the  cases  excepted  by  the 
last  section,  if  his  ordinary  negligence  exposes  the  property  to  the  cause  of  the 
loss. 


(565) 
Sec.  2207.     A  carrier  of  messages  by  telegraph  must,  if  it  is  practicable, 
transmit  every  such  message  immediately  upon  its  receipt.     But  if  this  is  not 
practicable,  and  several  messages  accumulate  upon  his  hands,  he  must  trans- 
mit them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or  of  this  state,  on 
public  business; 

2.  lifessag'es  intended  in  good  faith  for    immediate    publication    in    news- 
papers, and  not  for  any  secret  use; 

3.  Messages  giving  information  relating  to  the  sickness  or  death  of  any 
person; 

4.  Other  messages  in  the  order  in  wliich  they  were  received. 


^  (566) 

Sec.  2208.  A  common  carrier  of  messages,  otherwise  than  by  telegraph, 
must  transmit  messages  in  the  order  in  which  he  receives  them,  except  mes- 
sages from  agents  of  the  United  States  or  of  this  state,  on  public  business,  to 
which  he  must  always  give  priority.  But  he  may  fix  upon  certain  times  for  the 
simultaneous  transmission  of  messages  previously  received. 


<574) 
Sec.   2236.     A  trustee  who  willfully  and  unnecessarily  mingles  the  trust 
property  with  his  own,  so  as  to  constitute  himself  in  appearance  its  ab.^ohite 
owner,  is  liable  for  its  safety  in  all  events. 


(576) 
Sec.  2245.     Commissioners'  Amendment  unconstitutional. 


(595) 
Sec.  2334.     A  principal  is  bound  by  acts  of  his  agent,  under  a  merely  osten- 
sible authority,  to  those  persons  only  who  have  in  good  faith,  and  without  or- 
dinary negligence,  incurred  a  liability  or  parted  with  value,  upon  the  faith 
thereof. 


(612) 
Sec.  2406.     Property,  whether  real  or  personal,  acquired  with  partnership 
funds,  is  presumed  to  be  partnership  property. 
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(620) 
Sec.  2-toO.     A  general  partnership  is  dissolved  as  to  all  tlie  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  duration; 

2.  By  the  expressed  will  of  any  partiier,  if  there  is  no  such  agreement; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest  of  any  partner 
in  the  partnership  property; 

5.  By  war,  or  the    prohibition    of    commercial    intercourse    between    the 
country  in  which  one  partner  resides  and  that  in  which  another  resides;  or, 

6.  By  a  judgment  of  dissolution. 


(624) 
See.  3461.     A  partner  authorized  to  act  in  liquidation  may  collect,  compro- 
mu^e,  or  release  any  debts  due  to  the  partnership,  pay  or  compromise  any  claims 
against  it,  and  dispose  of  the  partnership  property. 


(626) 

Sec.  24()8.  Tlie  certificate  filed  with  the  clerk,  as  provided  in  section  twen- 
ty-four hundred  and  sixty-six,  must  be  signed  by  the  partners,  and  acknowl- 
edged before  some  officer  authorized  to  take  the  acknowledgment  of  convey- 
ances of  real  property.  Where  the  partnership  is  hereafter  formed,  the  cer- 
tificate must  be  filed,  and  the  publication  designated  in  that  section  must  be 
made  within  one  month  after  the  formation  of  the  partnership,  or  within  one 
month  from  the  time  designated  in  the  agreement  of  its  members  for  the 
commemement  of  the  partnership;  where  the  partnership  has  been  heretofore 
formed,  the  certificate  must  be  filed,  and  the  publication  made  within  six 
months  after  the  passage  of  this  act.  Persons  doing  business  as  partners  con- 
trary to  the  provisions  of  this  article  shall  not  maintain  any  action  upon  or  on 
account  of  any  contracts  made  or  transactions  had  in  their  partnership  name,  in 
anv  court  of  this  state,  until  thev  have  first  filed  the  certificate  and  made  the 
publication  herein  required.  [Amendment,  approved  !March  30,  1874;  Amend- 
ments 1873-74,  253.     In  effect  July  1,  1874.J 

(630) 
Sec.  2489.     The  general  partners  only  have  authority  to  transact  the  busi- 
ness of  a  special  partnership. 


(639) 
Sec.  2541.  "Where  a  mortgagor  of  property  elFccts  insurance  in  his  own 
name,  providing  that  the  loss  shall  be  payable  to  the  mortgagee,  or  assigns  a 
policy  of  insurance  to  the  mortgagee,  the  insurance  is  deemed  to  be  upon  the 
interest  of  the  mortgagor,  who  does  not  cease  to  be  a  party  to  the  original  con- 
tract, and  anv  act  of  his  which  would  otherwise  avoid  the  insurance  will  have 
the  same  effect,  although  the  property  is  in  the  hands  of  the  mortgagee. 


Amendments  to  Civil  Code.  63 

Sec.  2780.  Upon  those  contracts  of  indemnity  which  are  taken  in  legal 
proceedings  as  security  for  the  performaiice  of  an  obligation  imposed  or  de- 
clared by  the  tribunaU,  and  known  as  undertakings  or  recognizances,  the  sure- 
ties arc  called  bail. 

(Gd2) 
Sec.  2781.     The  obligations  of  bail  are  governed  l)y  the  statutes  specially 
applicable  thereto. 


(727) 
Sec.  2893.     Commissioners'  Amendment  unconstitutional. 


(730) 
Sec.  2903.     Every  person,  having  an  interest  in  property  subject  to  a  lien, 
has  a  right  to  redeem  it  from  the  lien,  at  any  time  after  the  claim  is  due,  and 
before  his  right  of  redemption  is  foreclosed. 

(r34) 

Sec.  2913.  The  voluntary  restoration  of  property  to  its  owner  by  the  holder 
of  a  lien  thereon,  dependent  upon  possession,  extinguishes  the  lien  as  to  such 
property,  unless  otherwise  agreed  by  the  parties,  and  extinguishes  it,  not- 
withstanding any  such  agreement,  as  to  creditors  of  the  owner  and  persons, 
subsequently  acquiring  a  title  to  the  property,  or  a  lien  thereon,  in  good  faith, 
and  for  a  good  consideration.  [Amendment  approved  March  30,  1874;  Amend- 
ments 1873-74,  2e0.     In  effect  July  1, 1874.] 

(747) 
Sec.  2936.     The  assignment  of  a  debt  secured  by  mortgage  carries  with  it 
the  security. 

(75?) 
Sec.  2959.     A  mortgage  of  personal  property  must  be  recorded  in  the  otiice 
of  the  county  recorder  of  the  county  in  which  the  mortgagor  resides,  and  also 
of  the  county  in  which  the  property  mortgaged  is  situated,  or  to  which  it  may 
be  removed. 


(759) 
Sec.  2968.     Personal  property  mortgaged  may  be  taken  under  attachment 
or  execution  issued  at  the  suit  of  a  creditor  of  the  mortgagor. 

Vr59) 
Sec.  2969.     Before  the  property  is  so  taken,  the  oflieer  must  pa}   or  tender 
to  the  mortgagee  the  amount  of  the  mortgage  debt  and  interest,  or  mnst  de- 
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posit  the  amount  thereof  with  the  county  clerk  or  treasurer,  payable  to  the  or- 
der of  the  mortgagee. 


(760) 
Sec.  2\)7'S.     Commissioners'  Amendment  unconstitutional. 


(782) 
Sec.  3052.  A  person  who  makes,  alters,  or  repairs  any  article  of  personal 
property,  at  the  request  of  the  owner,  or  legal  possessor  of  the  property,  has  a  lien 
on  the  same  for  his  reasonable  charges  for  work  done  and  materials  furnished,  and 
may  retain  possession  of  the  same  until  the  charges  are  paid.  If  not  paid  with- 
in two  months  after  the  work  is  done,  the  person  may  proceed  to  sell  the  prop- 
erty at  pitblic  auction,  by  giving  ten  days'  public  notice  of  the  sale  by  adver- 
tising in  some  newspaper  published  in  the  county  in  which  the  work  was  done; 
or,  if  there  be  no  newspaper  published  in  the  county,  then  by  posting  up 
notices  of  the  sale  in  three  of  the  most  public  places  in  the  town  where  the 
work  was  done,  for  ten  days  previous  to  the  sale.  The  proceeds  of  the  sale 
must  be  applied  to  the  discharge  of  the  lien  and  the  cost  of  keeping  and  selling 
the  property ;  the  remainder,  if  any,  must  be  paid  over  to  the  owner  thereof. 

(784) 
Sec.  3059.     The  liens  of  mechanics,  for  materials  and  services  upon  real 
property,  are  regulated  by  the  Code  of  Civil  Procedure.     [Sees.  1183-1199.] 

(.784) 
Sec.  3060.     Debts  amounting  to  at  least  fifty    dollars,  contracted    for    the 
benefit  of  ships,  are  liens  in  the  cases  provided  by  the  Code  of  Civil  Procedure. 
[Sec.  813.] 

(784) 
Sec.  3061.     Commissioners'  Amendment  unconstitutional. 


(784) 
Sec.  3062.     Commissioners'  Amendment  unconstitutional. 


(785) 
Sec.  3063.     Commissioners'  Amendment  unconstitutional. 


(785) 
Sec.  30G4.     Commissioners'  Amendment  unconstitutional. 


(785) 
Sec.  30(i5.     Commissioners'  Amendment  unconstitutional. 
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(809)  1 

Sec.  3131.     Presentment  of    a  negotiable    instrument    for    payment,  when 

neeessar}^  must  be  made  as  follows,  as  nearly  as  by  reasonable  diligence  it  is 
practicable:  j  \ 

1.  The  instrument  must  be  presented  by  the  holder; 

2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can  be 
found  at  the  place  where  presentment  should  be  made;  and  if  not,  then  it 
must  be  presented  to  some  other  person  having  charge  thereof,  or  employed 
therein,  if  one  can  be  found  there; 

3.  x\n  instrument  which  specifies  a  place  for  its  payment  must  be  presented 
there;  and  if  the  place  specified  includes  more  than  one  house,  then  at  the 
place  of  residence  or  business  of  the  principal  debtor,  if  it  can  be  found  therein; 

4.  An  instrument  which  does  not  specify  a  place  for  its  payment  must  be 
presented  at  the  place  of  residence  or  business  of  the  principal  debtor,  or  wher- 
ever he  may  be  found,  at  the  option  of  the  presentor;  and, 

5.  The  instrument  must  be  presented  upon  the  day  of  its  maturity,  or,  if  it 
be  payable  on  demand,  it  may  be  presented  upon  any  day.  It  must  be  presented 
within  reasonable  hours;  and,  if  it  be  payable  at  a  banking  house,  within  the 
usual  banking  hours  of  the  vicinity,  but,  by  the  consent  of  the  person  to  whom  it 
should  be  presented,  it  may  be  presented  at  any  hour  of  the  day; 

6.  If  the  principal  debtor  have  no  place  of  business,  or  if  his  place  of  busi- 
ness or  residence  cannot,  with  reasonable  diligence,  be  ascertained,  present- 
ment for  payment  is  excused.  [Amendment  approved  March  30,  1874;  Amend- 
ments 1873-74,  p.  263.     In  effect  July  1,  1874.] 

»  (821) 

Sec.  3166.  Presentment  and  notice  are  excused  as  to  any  party  to  a  nego- 
tiable instrument  who  informs  the  holder,  within  ten  days  before  its  maturity, 
that  it  will  be  dishonored. 

(825) 
Sec.  3176.     A  bill  of  exchange  is  payable: 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable;  or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to  which  it  is  ad- 
dressed; or, 

3.  If  it  be  not  addressed  to  any  place,  then  at  the  place  of  residence  or  busi- 
ness of  the  drawee,  or  wherever  he  may  be  found. 

If  the  drawee  has  no  place  of  business,  or  if  his  place  of  business  or  resi- 
dence [cannot]  with  reasonable  diligence  be  ascertained,  presentment  for  pay- 
ment is  excused,  and  the  bill  may  be  protested  for  nonpayment.  [Amendment 
approved  March  30,  1874;  Amendments  1873-74,  p.  2G4.  In  effect  July  1, 
1874.] 

(828) 
Sec.  3197.     An  unconditional  promise,  in  writing,  to  accept  a  bill  of  ex- 
change, is  a  sufficient  acceptance  thereof,  in  favor  of  every  person  who  upon 
the  faith  thereof  has  taken  the  bill  for  value  or  other  good  consideration. 
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(833) 
Sec.  3235.     Damages  are  allowed  under  the  last  section  upon  bills  drawn  up- 
on any  person: 

1.  If  drawn  upon  any  person  in  this  state,  two  dollars  upon  each  one  hun- 
dred dollars  of  the  principal  sum  specified  in  the  bill; 

2.  If  drawn  upon  any  person  out  of  this  state,  but  in  any  of  the  other  states 
west  of  the  Rocky  Mountains,  five  dollars  upon  each  hundred  dollars  of  the 
principal  sum  specified  in  the  bill; 

3.  If  drawn  upon  any  person  in  any  of  the  United  States  east  of  the  Rocky 
Mountains,  ten  dollars  upon  each  hundred  dollars  of  the  principal  sum  speci- 
fied in  the  bill; 

4.  If  drawn  upon  any  person  in  any  place  in  a  foreign  country,  fifteen  dol- 
lars upon  each  hundred  dollars  of  the  principal  sum  specified  in  the  bill. 

(834) 
Sec.  3245.     An  instrument  in  the  form  of  a  bill  of  exchange,  but  drawn  up- 
on and  accepted  by  the  drawer  himself,  is  to  be  deemed  a  promissory  note. 

(842) 
Sec.  3294.     In  any  action  for  the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the  actual  damages,  may  give  dam- 
ages for  the  sake  of  example,  and  by  way  of  punishing  the  defendant. 


(864) 
Sec.  3346a.     Commissioners'  Amendment  unconstitutional. 


(866) 
Sec.  3366.     Specific  or  preventive  relief  may  be  given  in  the  cases  specified 
in  this  title  and  in  no  others. 


(879) 
Sec.  3396.     Commissioners'  Amendment  unconstitutional. 


(881) 
Sec.  3402.     A  contract  may  be  first  revised  and  then  specifically  enforced. 

(881) 
Sec.  3406.     The  rescission  of  a  written  contract  may  be  adjudged,  on  the 
application  of  a  party  aggrieved: 

1.  In  any  of  the  cases  mentioned  in  section  1689;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  apparent  upon  its  face,  and 
the  parties  were  not  equally  in  fault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  permitting  it  to  stand. 
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(883) 
Sec.  3412.     A  written  instrument,  in  respect  to  which  there  is  a  reasonable 
apprehension  that  if  left  outstanding  it  may  cause  serious  injury  to  a  person 
against  whom  it  is  void  or  voidable,  may,  upon  his  application,  be  so  adjudged, 
and  ordered  to  be  delivered  up  or  canceled. 

(896) 
Sec.  3442.  In  all  cases  arising  under  section  twelve  hundred  and  twenty- 
seven,  or  under  the  provisions  of  this  title,  except  as  otherwise  provided  in 
section  thirty-four  hundred  and  forty,  the  question  of  fraudulent  intent  is  one 
of  fact  and  not  of  law;  nor  can  any  transfer  or  charge  be  adjudged  fraudulent 
solely  on  the  ground  that  it  was  not  made  for  a  valuable  consideration;  pro- 
vided, however,  that  any  transfer  or  encumbrance  of  property  made  or  given 
voluntarily,  or  without  a  valuable  consideration,  by  a  party  while  insolvent  or 
in  contemplation  of  insolvency,  shall  be  fraudulent,  and  void  as  to  existing 
creditors.  [Amendment  approved  March  26,  1895;  Stats.  1895,  154.  In  ef- 
fect in  sixty  days.] 

(899) 
Sec.  3451.  The  provisions  of  this  title  do  not  prevent  a  person  residing  in 
another  state  or  country  from  making  there,  in  good  faith,  and  without  intent 
to  evade  the  laws  of  this  state,  a  transfer  of  property  situated  within  it;  but 
such  person  cannot  make  a  general  assignment  of  property  situated  in  this 
state  for  the  satisfaction  of  all  his  creditors,  except  as  in  this  title  provided; 
nor  do  the  provisions  of  this  title  affect  the  power  of  a  person,  although  insol- 
vent, and  whether  residing  within  or  without  this  state,  to  transfer  property 
in  this  state,  in  good  faith,  to  a  particular  creditor,  for  the  purpose  of  paying 
or  securing  the  whole  or  a  part  of  a  debt  owing  to  such  creditor,  whether  in  his 
own  right  or  otherwise.  [Amendment  approved  March  7,  1889;  Stats.  1889, 
82.     In  effect  March  7,  1889.] 

(907) 
Sec.  3479.  Anything  which  is  injurious  to  health,  or  is  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  or  unlawfully  obstructs 
the  free  passage  or  use,  in  the  customary  manner,  of  any  navigable  lake,  or 
river^  bay,  stream,  canal,  or  basin,  or  any  public  park,  square,  street,  or  high- 
way, is  a  nuisance.  [Amendment  approved  March  30,  1874;  Amendments 
1873-74,  268.     In  effect  July  1,  1874.] 


(911) 
Sec.  3503.     Where  a  private  nuisance  results  from  a  mere  omission  of  the 
wrongdoer,  and  cannot  be  abated  without  entering  upon  his  land,  reasonable 
notice  must  be  given  to  him  before  entering  to  abate  it. 
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[Num))er8  in  parentheses  refer  to  pages  of  Poineroy's  Penal  Code  of  11)01.] 


(5) 
Sec.  0.     The  provisions  of  this  code,  bo  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations  thereof,  and  not 
as  new  enactments. 


(6) 
Sec.  7.     Words  used  in  this  code  in  th,e  present  tense  include  the  future  as 

well  as  the  present;  words  used  in  the  masculine  gender  include  the  feminine 
and  neuter;  the  singular  number  includes  the  plural,  and  the  plural  the  singu- 
lar; the  word  "person'^  includes  a  corporation  as  well  as  a  natural  person;  writ- 
ing includes  printing;  oath  includes  affirmation  or  declaration;  and  every  mode 
of  oral  statement  under  oath  or  affirmation  is  embraced  by  the  term  ''testify," 
and  every  written  one  in  the  term  "depose";  signature  or  subscription  include*^ 
mark,  when  the  person  cannot  write,  his  name  being  written  near  it,  and  wit- 
nessed by  a  person  who  writes  his  own  name  as  a  witness.  The  following 
words,  also,  have  in  this  code  the  signification  attached  to  them  in  this  section, 
unless  otherwise  apparent  from  the  context: 

First.  The  word  "willfully,"  when  applied  to  the  intent  with  which  an  act 
is  done  or  omitted,  implies  simply  a  purpose  or  willingness  to  commit  the  act, 
or  make  the  omission  referred  to.  It  docs  not  require  any  intent  to  violate 
law,  or  to  injure  another,  or  to  acquire  any  advantage. 

Second  The  words  "neglect,"  "negligence,"  "negligent,"  and  "negligently," 
import  a  want  of  such  attention  to  the  nature  or  probable  consecjueneos  of  the 
act  or  omission  as  a  prudent  man  ordinarily  bestows  in  acting  in  his  own  con- 
cerns. 

Third  The  word  "corruptly"  imports  a  wrongful  design  to  acquire  or  cause 
some  pecuniary  or  other  advantage  to  the  person  guilty  of  the  act  or  omission 
referred  to,  or  to  some  other  person. 

Fourth  The  words  "malice"  and  "maliciously"  import  a  wish  to  vex,  annoy, 
or  injure  another  person,  or  an  intent  to  do  a  wrongful  act,  established  either 
by  proof  or  presumption  of  law. 

Fifth.  The  word  "knowingly"  imports  only  a  knowledge  that  the  facts  ex- 
ist which  bring  the  act  or  omission  within  the  provisions  of  this  code.  It  does 
not  require  anv  knowledge  of  the  unlawfulness  of  such  act  or  omission. 

(1) 
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Sixth.  The  word  "bribe''  signifies  anything  of  value  or  advantage,  present 
or  prospective,  or  any  promise  or  undertaking  to  give  any,  asked,  given,  or 
accepted,  with  a  corrupt  intent  to  influence,  unlawfully,  the  person  to  whom  it 
is  given,  in  his  action,  vote,  or  opinion,  in  any  public  or  official  capacity. 

Seventh.  The  word  "vessel,''  when  used  with  reference  to  shipping,  includes 
ships  of  all  kinds,  steamboats,  canal  boats,  barges,  and  every  structure  adapted 
to  be  navigated  from  place  to  place  for  the  transportation  of  merchandise  or 
persons. 

Eighth.  The  words  "peace  officer"  signify  any  one  of  the  officers  mentioned 
in  section  eight  hundred  and  seventeen  of  this  code. 

Ninth.  The  word  "magistrate"  signifies  any  one  of  the  officers  mentioned 
in  section  eight  hundred  and  eight  of  this  code. 

Tenth.     The  word  "property"  includes  both  real  and  personal  property. 

Eleventh.  The  words  "real  property"  arc  coextensive  with  lands,  tenements, 
and  hereditaments. 

Twelftli.  The  words  "personal  ju'operty"  include  money,  goods,  chattels, 
things  in  action,  and  evidences  of  debt. 

Thirteenth.  Tlie  word  "month"  means  a  calendar  month,  unless  otherwise 
expressed. 

Fourteenth.     The  word  "will"  includes  codicils. 
'     Fifteenth.     The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued 
in  the  name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "pro- 
cess" a  writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

Sixteenth.  Words  and  phrases  must  be  construed  according  to  the  context 
and  the  ap})roved  usage  of  the  language;  but  technical  words  and  phrases,  and 
such  others  as  may  have  acquired  a  peculiar  and  appropriate  meaning  in  law, 
must  be  construed  according  to  such  peculiar  and  appropriate  meaning. 

Seventeenth.  Words  giving  a  joint  authority  to  three  or  more  public  offi- 
cers or  other  persons,  are  construed  as  giving  such  authority  to  a  majority  of 
them,  unless  it  be  otherwise  expressed  in  the  act  giving  the  authority. 

Eighteenth.  When  the  seal  of  a  court  or  public  officer  is  required  by  law, 
to  be  affixed  to  any  paper,  the  word  "seal"  includes  an  impression  of  such  seal 
upon  the  paper  alone,  or  upon  any  substance  attached  to  the  paper  capable  of 
receiving  a  visible  impression.  The  seal  of  a  private  person  may  be  made  in 
like  manner,  or  by  the  scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
his  name. 

Nineteenth.  The  word  "state,"  when  applied  to  the  different  ])arts  of  the 
United  States,  includes  the  District  of  Columbia  and  the  territories,  and  the 
words  "United  States''  may  include  the  district  and  territories.  [Approved 
March  30,  1874;  Amendments  1873-74,  p.  410.     In  effect  July  1,  1874.] 

(11) 

Sec.  15.  A  crime  or  public  offense  is  an  act  committed  or  omitted  in  vio- 
lation of  a  law  forbidding  or  commanding  it,  and  to  which  is  annexed,  upon 
conviction,  either  of  the  following  punishments: 

First.     Death. 

Second.     Imprisonment.  • 
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Third.     Fine. 

Fourth.     Removal  from  office;  or, 

Fifth.     Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
in  this  state. 


(29) 
Sec.  26a.     Commissioners'  Amendment  unconstitutional. 


(29) 
Sec.  27.     The  following  persons  are  liable  to  punishment  under  the  laws  ot 
this  state: 

1.  All  persons  who  commit,  in  whole  or  in  part,  any  crime  within  this  state; 

2.  All  who  commit  larceny  or  robbery  out  of  this  state,  and  bring  to,  or  are 
found  with  the  property  stolen,  in  this  state; 

3.  All  who,  being  out  of  this  state,  cause  or  aid,  advise  or  encourage,  another 
person  to  commit  a  crime  within  this  state,  and  are  afterwards  found  therein. 

(36) 
Sec.  42.  Every  person  who  willfully  causes,  procures,  or  allows  himself  to 
be  registered  in  the  great  register  of  any  county,  knowing  himself  not  to  be 
entitled  to  such  registration,  is  punishable  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  or  state  prison  not  ex- 
ceeding one  year,  or  by  both.  In  all  cases  where,  on  the  trial  of  a  person 
charged  with  any  offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great  register  of  any  county, 
without  being  qualified  for  such  registration,  the  court  must  order  such  regis- 
tration to  be  canceled. 


(3G) 
Sec.  42a.     Commissioners'  Amendment  unconstitutional. 


(36) 
Sec.  45.     Every  person  not  entitled    to  vote,  who  fraudulently  votes,  and 

every  person  who  votes  more  than  once  at  any  one  election,  or  knowingly  hands 
in  two  or  more  tickets,  folded  together,  or  changes  any  ballot  after  the  same 
has  been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to  add,  any  ballot  to 
those  illegally  polled  at  any  election,  either  by  fraudulently  introducing  the 
same  into  the  ballot-box  before  or  after  the  ballots  therein  have  been  counted; 
or  adds  to,  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots  law- 
fully polled,  other  ballots,  while  the  same  are  being  counted  or  canvassed,  or 
at  any  other  time,  with  intent  to  change  the  result  of  such  election;  or  carries 
away  or  destroys,  or  attempts  to  carr}'  away  or  destroy,  any  poll-lists,  or  bal- 
lots, or  ballot-box,  for  the  purpose  of  breaking  up  or  invalidating  such  election, 
or  willfully  detains,  mutilates,  or  destroys  any  election  returns,  or  in  any  man- 
ner so  interferes  with  the  officers  holding  such  election  or  conducting  such 
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canvass,  or  with  the  voters  lawfully  exercising  their  rights  of  voting  at  such 
election,  as  to  prevent  such  election  or  canvass  from  being  fairly  held  and  law- 
fully conducted,  is  guilty  of  a  felony. 


(37) 
Sec.  46.     Every  person  not  entitled  to  vote,  who  fraudulently  attempts  to 
vote,  or  who,  being  entitled  to  vote,  attempts  to  vote  more  than  once  at  any 
election,  is  guilty  of  a  misdemeanor. 


(37) 
Sec.  47.     Every  person  who  procures,  aids,  assists,  counsels,  or  advises  an- 
other to  give  or  offer  his  vote  at  any  election,  knowing  that  the  person  is  not 
qualified  to  vote,  is  guilty  of  a  misdemeanor. 

(38) 
Sec.  4J>.  Every  inspector,  judge,  or  clerk  of  an  election,  who,  previous  to 
putting  the  ballot  of  an  elector  in  the  ballot-box,  attempts  to  find  out  any 
name  on  such  ballot,  or  who  opens  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  previous  to  putting  the 
same  into  the  ballot-box,  or  who  makes  or  places  any  mark  or  device  on  any 
folded  ballot  with  the  view  to  ascertain  the  name  of  any  person  for  whom  the 
elector  has  voted,  or  who,  without  the  consent  of  the  elector,  discloses  the 
name  of  any  person  which  such  inspector,  judge,  or  clerk,  has  fraudulently  or 
illegally  discovered  to  have  been  voted  for  by  such  elector,  is  punishable  by 
fine,  not  less  than  fif tv  nor  more  than  five  hundred  dollars. 


(38) 
Sec.  49a.     Commissioners'  Amendment  unconstitutional. 


(39) 
Sec.  50.  Every  person  who  forges  or  counterfeits  returns  of  an  election  pur- 
porting to  have  been  held  at  a  precinct,  town,  or  ward  wliere  no  election  was 
in  fact  held,  or  willfully  substitutes  forged  or  counterfeit  returns  of  election 
in  the  place  of  the  true  returns,  for  a  precinct,  town,  or  ward  where  an  elec- 
tion was  actually  held,  is  punishable  by  imprisonment  in  the  state  prison  for 
a  term  not  less  than  two  nor  more  than  ten  vears. 


Sec.  51.  Every  person  who  willfully  adds  to  or  subtracts  from  the  votes 
actually  cast  at  an  election,  in  any  returns,  or  who  alters  such  returns,  is  pun- 
ishable by  imprisonment  in  the  state  j)rison  for  not  less  than  one  nor  more 
than  five  vears. 


(-10) 

Sec.  54a.     Commissioners'  Amendment  unconstitutional. 
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(41) 
Sec.  54b.     Commissioners*  Amendment  unconstitutional. 


(42) 
Sec.  55.     Every    person  who,    being  a  candidate  at  any  election,  offers  or 
agrees  to  appoint  or  procure  the  appointment  of  any  particular  person  to  of- 
fice, as  an  inducement  or  consideration  to  any  person  to  vot^  for,  or  procure 
or  aid  in  procuring  the  election  of  such  candidate,  is  guilty  of  a  misdemeanor. 


(42) 
Sec.  55a.     Commissioners'  Amendment  unconstitutional. 


(43) 
Sec.  57.  Every  person  who  gives  or  offers  a  bribe  to  any  ofiBcer  or  member 
of  any  legislative  caucus,  political  convention,  committee^  primary  election,  or 
political  gathering  of  any  kind,  held  for  the  purpose  of  nominating  candidates 
for  offices  of  honor,  trust,  or  profit,  in  this  state,  with  intent  to  influence  the 
person  to  whom  such  bribe  is  given  or  offered  to  be  more  favorable  to  one 
candidate  than  another,  and  every  person,  member  of  either  of  the  bodies  in 
this  section  mentioned,  who  receives  or  offers  to  receive  any  such  bribe,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than  one,  nor  more 
than  fourteen  years. 


(43) 
Sec.  57a.     Commissioners'  Amendment  unconstitutional. 


(44) 
Sec.  59.     Every  person  who  willfully  disturbs  or  breaks  up  any  public  meet- 
ing of  electors  or  others,  lawfully  being  held  for  the  purpose  of  considering 
public  questions,  is  guilty  of  a  misdemeanor. 


(45) 
Sec.  62.  Every  person  who  prints  any  ticket  not  in  conformity  with  section 
one  thousand  one  hundred  and  ninety-one  of  the  Political  Code,  or  who  cir- 
culates or  gives  to  another  any  ticket,  knowing  at  the  time  that  such  ticket 
does  not  conform  to  the  provisions  of  section  one  thousand  one  hundred  and 
ninety-one  of  the  Political  Code,  is  guilty  of  a  misdemeanor.  [New  section 
approved  March  23,  1874;  Amendments  1873-74,  p.  456.  In  effect  in  sixty 
days.] 


(47) 
Sec.  63b.     Commissioners'  Amendment  unconstitutional. 


Amendments  to  Penal  Code.  (? 


(52) 
Sec.  74a.     Commissioners'  Amendment  unconstitutional. 


(52) 
Sec.  76.  Every  officer  whose  office  is  abolished  by  law,  or  who,  after  the 
expiration  of  the  time  for  which  he  may  be  appointed  or  elected,  or  after  he 
has  resigned  or  been  legally  removed  from  office,  willfully  and  unlawfully  with- 
holds or  detains  from  his  successor,  or  other  person  entitled  thereto,  the  rec- 
ords, papers,  documents,  or  other  writing  appertaining  or  belonging  to  his 
office,  or  mutilates,  destroys,  or  takes  away  the  same,  is  punishable  by  impris- 
onment in  the  state  prison  not  less  than  one  nor  more  than  ten  years. 

(&6) 
Sec.  94.     Every  judicial  officer  who  asks  or  receives  any  emolument,  gratuity, 

or  reward,  or  any  promise  thereof,  except  such  as  may  be  authorized  by  law, 

for  doing  any  official  act,  is  guilty  of  a  misdemeanor.     Every  judicial  officer 

who  shall  ask  or  receive  the  whole  or  any  part  of  the  fees  allowed  by  law  to 

any  stenographer  or  reporter  appointed  by  him,  or  any  other  person,  to  record 

the  proceedings  of  any  court  or  investigation  held  by  him,  shall  be  guilty  of 

a  misdemeanor,  and    upon  conviction  thereof  shall    forfeit  his  office.     Any 

stenographer  or  reporter,  appointed  by  any  judicial  officer  in  this  state,  who 

shall  pay,  or  offer  to  pay,  the  whole  or  any  part  of  the  fees  allowed  him  by  law 

for  his  appointment  or  retention  in  office,  shall  be  guilty 'of  a  misdemeanor, 

and  upon  conviction  thereof  shall  be  forever  disqualified  from  holding  any 

similar  office  in  the  courts  of  this  state.     [Amendment  approved  March  8, 

1896;  Stats.  1895,  p.  30.     In  effect  March  8,  1895.] 

(57) 
Sec.  100.  If  the  said  superintendent  of  state  printing  shall  corruptly  col- 
lude with  any  person  or  persons  furnishing  paper  or  materials,  or  bidding 
therefor,  or  with  any  other  person  or  persons,  or  have  any  secret  understanding 
with  him  or  them,  by  himsejf  or  through  others,  to  defraud  the  state,  or  by 
which  the  state  shall  be  defrauded  or  made  to  sustain  a  loss,  contrary  to  the 
true  intent  and  meaning  of  this  act,  he  shall,  upon  conviction  thereof,  in  any 
court  of  competent  jurisdiction,  forfeit  his  office,  and  be  subject  to  imprison- 
ment in  the  state  prison  for  a  term  of  not  less  than  two  years,  and  to  a  fine 
of  not  less  than  one  thousand  dollars  nor  more  than  three  thousand  dollars, 
or  both  such  fine  and  imprisonment.  [New  section  approved  April  3,  1876; 
Amendments  1875-76,  p.  19.     In  effect  April  3,  1876.] 

(60) 
Sec.  109.     Every  person  who  willfully  assists  any  prisoner  confined  in  any 
prison,  or  in  the  lawful  custody  of  any  officer  or  person,  to  escape,  or  in  an  at- 
tempt to  escape  from  such  prison  or  custody,  is  punishable  as  provided  in  sec- 
tion one  hundred  and  eight  of  this  code.  / 
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(60) 
Sec.  110.      Every  person  who  carries  or  sends  into  a  prison  anything  useful 
to  aid  a  prisoner  in  making  his  escape,  with  intent  thereby  to  facilitate  the 
escape  of  any  prisoner  confined  therein,  is  punishable  as  provided  in  section 
one  hundred  and  eight  of  this  code. 


(60) 
Sec.  111.  Whenever  a  trial  shall  be  had  of  any  person  under  any  of  the 
provisions  of  sections  one  hundred  and  five  and  one  hundred  and  six  of  this 
code,  and  whenever  a  convict  in  the  state  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where  such  trial  is  had 
shall  make  out  a  statement  of  all  the  costs  incurred  by  the  county  for  the 
trial  of  such  case,  and  of  guarding  and  keeping  such  convict,  properly  certified 
to  by  a  superior  judge  of  said  county,  which  statement  shall  be  sent  to  the 
board  of  state  prison  directors  for  their  approval;  and  after  such  approval, 
said  board  shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the  money 
appropriated  for  the  support  of  the  state  prison,  to  the  county  treasurer  of  the 
county  where  such  trial  was  had.  [Xew  section  approved  April  6,  1880; 
Amendments  18ftO,  p.  9.     In  effect  April  6,  1880,] 


(65) 
Sec.  118a.     Commissioners'  Amendment  unconstitutional. 


(65) 
Sec.  119.     The  term  "oath,"  as  used  in  the  last  section,  includes  an  affirma- 
tion and  every  other  mode  authorized  by  law  of  attesting  the  truth  of  that 
which  is  stated. 

(65) 
Sec.  121.     It  is  no  defense  to  a  prosecution  for  perjury  that  the  oath  was 
administered  or  taken  in  an  irregular  manner. 


(66) 
Sec.  124.     The  making  of  a  deposition  or  certificate  is  deemed  to  be  com- 
plete, within  the  provisions  of  this  chapter,  from  the  time  when  it  is  delivered 
by  the  accused  to  any  other  person,  with  the  intent  that  it  be  uttered  or  published 
as  true. 


(67) 
Sec.  129.     Commissioners'  Amendment  unconstitutional. 


(75) 
Sec.  159a.     Commissioners^  Amendment  unconstitutionaL 
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(■''6) 
Sec.  161a.     Commissioners'  Ainciuhnent  unconstitutional. 


(77) 
Sec.  165.  Every  person  who  gives  or  offers  a  bribe  to  any  member  of  any 
common  council,  board  of  supervisors,  or  board  of  trustees  of  any  county, 
city,  or  corporation,  with  intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of  which  he  is  a  member,  and 
every  member  of  either  of  the  bodies  mentioned  in  this  section  who  receives 
or  offers  to  receive  any  such  bribe,  is  punishable  by  imprisonment  in  the  state 
prison  for  a  term,  not  less  than  one  nor  more  than  fourteen  years,  and  is  dis- 
qualified from  holding  any  office  in  this  state. 

(78) 
Sec.  1G7.     Every  public  officer  authorized  by  law  to  make  or  give  any  certifi- 
cate or  other  writing,  who  makes  and  delivers  as  true  any  such  certificate  or 
writing,   containing  statements   which  he   knows  to  be  false,   is  guilty  of  a 
misdemeanor. 


(79) 
Sec.  168.     Every  grand  juror,  district  attorney,  clerk,  judge,  or  other  officer 
who,  except  by  issuing  or  in  executing  a  warrant  of  arrest,  willfully  discloses 
the  fact  of  a  presentment  or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guiltv  of  a  misdemeanor. 


(7!») 
Sec.  171.     Every  person,  not  authorized  by  law,  who,  without  the  consent  of 
the  warden,  or  other  officer  in  charge  of  the  state  prison,  communicates  with 
any  convict  therein,  or  brings  into  or  conveys  out  of  the  state  prison  any  letter 
or  writing  to  or  from  any  convict,  is  guilty  of  a  misdemeanor. 

(79) 
Sec.  171a.     Commissioners^  Amendment  unconstitutional. 


(80) 
Sec.    171b.     Commissioners'  Amendment  unconstitutional. 


(80) 
Sec.  171c.     Commissioners'  Amendment  unconstitutional. 


(80) 
Sec.  172.     Every  person  who,  within  two  miles  of  the  land  belonging  to  this 
state,  upon  which  the  state  prison  is  situated,  or  within  one  mile  of  the  insane 
asylum  at  Napa,  or  within  one  mile  of  the  grounds  belonging  and  adjacent  to 
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the  University  of  California  in  Alameda  county,  or  in  the  state  capitol,  or 
within  the  limits  of  the  grounds  adjacent  and  belonging  tliereto,  sells,  gives  away, 
or  exposes  for  sale,  any  vinous  or  alcoholic  liquors,  is  guilty  of  a  misdemeanor. 
[Amendment  approved  April  3,  1876;  Amendments  1875-76,  p.  109.  In  effect 
April  3,  1876.] 

• 

(81) 
Sec.  178.  Any  ofl&cer,  director,  manager,  member,  stockholder,  clerk,  agent, 
servant,  attorney,  employee,  assignee,  or  contractor  of  any  corporation  now  ex- 
isting or  hereafter  formed  under  the  laws  of  this  state,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of  such  corporation  any 
Chinese  or  Mongolian,  is  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  of  not  less  than  fifty  nor  more  than  five  hundred 
days,  or  by  both  such  fine  and  imprisonment;  provided,  that  no  director  of  a 
corporation  shall  be  deemed  guilty  under  this  section  who  refuses  to  assent 
to  such  employment,  and  has  such  dissent  recorded  in  the  minutes  of  the 
board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  violating  the  provisions  of 
this  section,  commits  any  subsequent  violation  thereof  after  such  conviction,  is 
punishable  as  follow: 

2.  For  each  subsequent  conviction,  such  person  shall  be  fined  not  less  than 
five  hundred  nor  more  than  five  thousand  dollars,  or  by  imprisonment  not  less 
than  two  hundred  and  fifty  days  nor  more  than  two  years,  or  by  both  such  fine 
and  imprisonment.  [New  section  approved  February  13,  1880;  Amendments 
1880,  p.  1.     In  effect  February  13,  1880.] 

(82) 
Sec.  179.  Any  corporation  now  existing,  or  hereafter  formed  under  the  laws 
of  this  state,  that  shall  employ,  directly  or  indirectly,  in  any  capacity,  any 
Chinese  or  Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  for  the  first  offense,  be  fined  not  less  than  five  hundred  nor  more 
than  five  thousand  dollars,  and  upon  the  second  conviction  sh'all,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its  corporate  rights  and 
privileges,  and  it  shall  be  the  duty  of  the  attorney  general  to  take  the  necessar}'' 
steps  to  enforce  such  forfeiture.  [New  section  approved  February  13,  1880; 
Amendments  1880,  p.  2.     In  effect  February  13,  1880.] 

(82) 
Sec.  180.  Any  person,  not  authorized  by  law,  who  brings  into  either  of 
the  state  prisons  of  the  state  of  California,  or  any  reformatories  therein,  or 
within  the  grounds  of  such  institutions,  any  opium,  morphine,  cocaine^  or  other 
narcotics,  or  any  intoxicating  liquors  of  any  kind  whatever,  or  firearms,  weapons, 
or  explosives  of  any  kind,  is  guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  state  prison  for  a  term  not  less  than 
one,  nor  more  than  five  years,  and  shall  be  disqualified  from  holding  any  state 
office  or  position  in  the  employ  of  this  state.  [New  section  added  Februiry  10, 
1899.     In  effect  from  passage.] 
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(92) 
Sec.  191.     The  rules  of  the  common  law,  distinguishing  the  killing  of  a  master 
by  his  servant,  and  of  a  husband  by  his  wife,  as  petit  treason,  are  abolished^ 
and  these  offenses  are  homicides,  punishable  in  the  manner  prescribed  by  this 
chapter. 

(93) 
Sec.  195.     Homicide  is  excusable  in  the  following  canes: 

1.  When  committed  by  accident  and  misfortune,  in  lawfully  correcting  a 
child  or  servant,  or  in  doing  any  other  lawful  act  by  lawful  means,  with  nsual  and 
ordinarv  caution,  and  without  anv  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  when  no  undue 
advantage  is  taken,  nor  any  dangerous  weapon  used,  and  when  the  killing  is 
not  done  in  a  cruel  or  unusual  manner. 


(100) 
Sec.  20T.  Every  person  who  forcibly  steals,  takes,  or  arrests  any  person  in 
this  state,  and  carries  him  into  another  country,  state,  or  county,  or  who  forcibly 
takes  or  arrests  any  person,  with  a  design  to  take  him  out  of  this  state,  without 
having  established  a  claim,  according  to  the  lawB  of  the  United  States,  or  of 
this  state,  or  who  hires,  persuades,  entices,  decoys,  or  seduces  by  false  promises, 
misrepresentations,  or  the  like,  any  person  to  go  out  of  this  state,  or  to  be  taken 
or  removed  therefrom,  for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to  employ  him  for  his  own 
use,  or  to  the  use  of  another,  without  the  free  will  and  consent  of  such  per- 
suaded })ers()n,  is  guilty  of  kidnapping. 


(103) 
Sec.  214.     Commissioners'  Amendment  unconstitutional. 


(106) 
Sec.  218.  Every  person  who  shall  unlawfully  throw  out  a  switch,  remove  a 
rail,  or  place  any  obstruction  on  any  railroad  in  the  state  of  California,  with 
the  intention  of  derailing  any  passenger,  freight  or  other  train,  or  who  shall 
imlawfully  board  any  passenger  train  with  the  intention  of  robbing  the  same, 
or  who  shall  unlawfully  place  any  dynamite  or  other  explosive  material,  or  any 
other  obstruction,  on  the  track  of  any  railroad  in  the  state  of  California,  with 
the  intention  of  blowing  up  or  derailing  any  passenger,  freight,  or  other  train, 
or  who  shall  unlawfully  set  fire  to  any  railroad  bridge,  or  trestle  over  which  any 
passenger,  freight,  or  other  train  must  pass,  with  the  intent  of  wrecking  said 
train,  upon  conviction  shall  be  adjudged  guilty  of  felony,  and  shall  be  punished 
with  death  or  imprisonment  in  the  state  prison  for  life,  at  the  option  of  the 
jur>'  trying  the  case.  |  Xew  section  added  March  31,  1S91:  Stats.  1S91,  p.  283. 
In  effect  immediately.] 
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(100) 
Sec.  227.     Every  person  who  fights  a  duel,  or  who  sends  or  accepts  a  chal- 
lenge to  fight  a  duel,  is  punishable  by  imprisonment  in  the  state  prison  or  in 
a  county  jail  not  exceeding  one  year.     [Amendment  approved  March  30,  1874; 
Amendments  1873-74,  p.  428.     In  effect  July  1,  1874.]  ^ 


(128) 
Sec.  266a.     Commissioners^  Amendment  unconstitutional. 

(128) 
Sec.  266b.     Commissioners^  Amendment  unconstitutional. 

(128) 
Sec.  266c.     Conmiissioners'   Amendment  unconstitutional 

(129) 
Sec.  266d.     Commissioners'  Amendment  unconstitukionrl 


■»  ■  -  • 


(129) 
Sec.  266e.     Commissioners'  Amendment  nnconstitutional. 

(129) 
See.    266f.     Commissioners'  Amendment  unconstitutional. 

(129) 
Sec.  266g.     CommisBioners'  Amendment  unconstitutional 

(131)      ' 
Sec.  269a.    Commissioners'  Amendment  unconstitutional. 

(131) 
Sec.  269b.     Conmiissioners'  Amendment  unconstitutional. 


(132) 

Sec.  270.  Every  parent  of  any  child  who  willfully  omits,  without  lawful  ex- 
cuse, to  perform  any  duty  imposed  upon  him  by  law,  to  furnish  necessary  food, 
clothing,  shelter,  or  medical  attendance  for  such  child,  is  guilty  of  a  misde- 
meanor. 


(133) 
Sec.  271a.     Commissioners'  Amendment  unconstitutional. 


(133) 
Sec.  272.     Any  person,  whether  as  parent,  relative,  guardian,  employer  or 
otherwise,  having  in  his  care,  custody,  or  control  any  child  under  the  age  of 
sixteen  years,  who  shall  sell,  apprentice,  give  away,  let  out,  or  otherwise  dispose 
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of  any  such  child  to  any  person,  under  any  name,  title,  or  pretense,  for  the  voca- 
tion, use,  occupation,  calling,  service,. or  purpose*  of  singing,  playing  on  musical 
instruments,  rope  walking,  dancing,  l)egging,  or  peddling,  in  any  public  street 
or  highway,  or  in  any  mendicant  or  wandering  business  whatsoever,  and  any 
person  who  shall  take,  receive,  hire,  employ,  use,  or  have  in  custody  any  child 
for  such  purposes,  or  either  of  them,  is  guilty  of  a  misdemeanor.  [New  sec- 
tion approved  March  3,  1876";  Amendments  1875-76,  p.  110.  In  effect  March 
3,  1876.] 

(134) 
Sec.    273.     Commissioners'   Amendment  unconstitutional. 

(130 
Sec.  273a.     Commissioners'   Amendment  unconstitutional. 

(134) 
Sec.  273b.     Commissioners'  Amendment  unconstitutional. 

(l:?4) 
8oc.  273c.     Commissioners'   Amendment   unconstitutional. 

(13-)) 
Sec.  273d.     Commissioners'  Amendment  unconstitutional. 


(135) 
Sec.  273e.     Commissioners'  Amendment  unconstitutional. 


(143) 
Sec.  302.  Every  person  who  willfully  disturbs  or  disquiets  any  assemblage 
of  people  met  for  religious  worship,  by  noise,  profane  discourse,  rude  or  in- 
decent behavior,  or  by  any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and  solemnity  of  the 
meeting,  is  guilty  of  a  misdemeanor. 

(143) 
Sec.  303.  Every  person  who  sells  or  furnishes  any  malt;  vinous,  or  spirituous 
liquors  to  any  person  in  the  auditorium  or  lobbies  of  any  theater,  melodcon, 
museum,  circus,  or  caravan,  or  place  where  any  farce,  comedy,  tragedy,  ballet, 
opera,  or  play  is  being  performed,  or  any  exhibition  of  dancing,  juggling,  wax- 
work figures  and  the  like  is  being  given  for  public  amusement,  and  every  per- 
son who  employs  or  procures,  or  causes  to  be  employed  or  procured,  any  female 
to  sell  or  furnish  any  malt,  vinous,  or  spirituous  liquors  at  such  place,  is 
guilty  of  a  misdemeanor. 

(144) 
Sec.  306.     Every  person  wlio  causes,  ])rocures,  or  employs  any  feuiale  for  hire, 
drink,  or  gain,  to  play  upon  any  musical  instrument,  or  to  dance,  promenade, 
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or  otherwise  exhibit  herself,  in  any  drinking  saloon^  dance- cellar,  ballroom, 
public  garden,  public  highway,  common,  park,  or  street,  or  in  any  ship,  steam- 
boat, or  railroad  car,  or  in  any  place  whatsoever,  if  in  such  place  there  is 
connected  therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicating^  spirituous^ 
vinous,  or  malt  liquors;  or  who  shall  allow  the  same  in  any  premises  under 
his  control,  where  intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable  by  a  fine  not  less 
than  fifty  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  three  months,  or  by  both ;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading,  or  exhibiting  herself, 
as  herein  aforesaid,  is  punishable  by  a  fine  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  one  month,  or  by  both. 
[Amendment  approved  March  30,  1874;  Amendments  1873-74,  p.  460.  In 
effect  in  sixty  days.] 

4 

(144) 
Sec.  307.  Every  person  who  opens  or  maintains,  to  be  resorted  to  by  other 
persons,  any  place  where  opium,  or  any  of  its  preparations,  is  sold  or  given 
away,  to  be  smoked  at  such  place,  and  any  person  who  at  such  place  sells  or 
gives  away  any  opium,  or  its  said  preparations,  to  be  there  smoked  or  otherwise 
used,  and  every  person  who  visits  or  resorts  to  any  such  place  for  the  purpose  of 
smoking  opium,  or  its  said  preparations,  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment.  [New  section  approved  March  4,  1881;  Stats.  1881, 
p.  34.     In  effect  March  4,  1881.] 

(145) 
Sec.  310.     No  section  of  this  numb?r. 

(145) 
Sec.  310^.  Every  person  who  as  proprietor,  manager,  lessee,  employ6,  or 
agent  keeps  open  or  conducts,  or  causes  to  be  kept  open  or  conducted,  any  bar- 
ber shop,  bath-house  and  barber-shop,  barber-shop  of  a  bathing  establishment, 
or  hair-dressing  establishment,  or  any  place  for  shaving  or  hair-dressing,  used 
or  conducted  in  connection  with  any  other  place  of  business  or  resort,  or  who 
engages  at  work  or  labor  as  a  barber  in  any  such  shop  or  establishment  on 
Sunday,  or  on  a  legal  holiday,  after  the  hour  of  12  o'clock  M.  of  said  day,  is 
guilty  of  a  misdemeanor.  [New  section  approved  March  27,  1895 ;  Stats.  1895, 
p.  247.     In  effect  in  sixty  days.] 

(147) 
Sec.  314.    Upon  the  conviction  of  the  accused,  such  district  attorney  must 
cause  any  writing,  paper,  book,  picture,  print,  or  figure,  in  respect  whereof  the 
accused  stands  convicted,  and  which  remains  in  the  possession  or  under  the  con- 
trol of  such  district  attorney,  to  be  destroyed. 
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(147) 
Sec.  315.     p]very  person  wlio  keeps  a  house  of  ill-fame  in  this  state,  resorted 
to  for  the  purposes  of  prostitution  or  lewdness,  or  who  willfully  resides  in  such 
house,  ifl  guilty  of  a  misdemeanor. 

(155) 
Sec.  343.  E^ery  pawnbroker  who  fails,  refuses,  or  neglects  to  produce  for 
inspection  his  register,  or  to  exhibit  all  articles  received  by  him.  in  pledge,  or  his 
account  of  sales,  to  any  officer  holding  a  warrant  authorizing  him  to  search  for 
personal  property,  or  the  order  of  a  committing  magistrate  directing  such  officer 
to  inspect  such  register,  or  examine  such  articles  or  account  of  sales,  is  guilty  of 
a  misdemeanor. 


(155) 
Sec.  344.     Commissioners'  Amendment  unconstitutional. 


(157) 
Sec.  347a.     Commissioners'    Amendment   unconstitutional. 


(157) 
Sec.  348.  Every  captain  or  other  person  having  charge  of  any  steamboat 
used  for  the  conveyance  of  passengers,  or  of  the  boilers  and  engines  thereof, 
who  from  ignorance  or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 
boat  in  speed,  creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steam 
as  to  burst  or  break  the  boiler,  or  any  apparatus  or  machinery  connected  there- 
with, by  which  bursting  or  breaking  human  life  is  endangered,  is  guilty  of  a 
felony.  [Amendment  approved  March  30,  1874;  Amendments  1873-74,  p. 
431.     In  eiTect  July  1,  1874.] 


(158) 
Sec.  349a.     Commissioners'   Amendment  unconstitutional. 


(161) 
Sec.  360.     Every  person  authorized  to  solemnize  any  marriage,  who  willful- 
ly makes  a  false  return  of  any  marriage  or  pretended  marriage  to  the  recorder, 
and  every  person  who  willfully  makes  a  false  record  of  any  marriage  return,  is 
punishable  as  provided  in  the  preceding  section. 


(162) 
Sec.  305.     Every  person,  and  every  agent  or  officer  of  any  corporation,  carr}'- 
ing  on  business  as  an  innkeeper,  or  as  a  common  carrier  of  passengers,  who 
refuses,  without  just  cause  or  excuse,  to  reccMve  and  entertain  any  guest  or  to 
receive  and  carry  any  pass(»nger,  is  guilty  of  a  misdemeanor. 
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(164) 
Sec.  369a.     Commissioners'  Amendment  uneonstitntional. 

(165) 
Sec.  369b.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369c.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369d.     Commissioners'  Amendment  unconstitntional. 

(166) 

Sec.  369e.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369f.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369g.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369h.     Commissioners'  Amendment  unconstitutional. 

(166) 
Sec.  369i.     Commissioners'  Amendment  unconstitutional. 

(16-6) 
Sec.  369j.     Commissioners'  Amendment  unconstitutional. 

(167) 
Sec.  374.  Every  person  who  puts  the  carcass  of  any  dead  animal,  or  the 
oflFal  from  any  slaughter  pen,  corral,  or  butchershop,  into  any  river,  creek,  pond, 
reservoir,  stream,  street,  alley,  public  highway,  or  road  in  common  use,  or  who  at- 
tempts to  destroy  the  same  by  fire  within  one-fourth  of  a  mile  of  any  city,  town  or 
village,  except  it  be  in  a  cemetery,  the  construction  and  operation  of  which  is 
satisfactory  to  the  board  of  health  in  such  city,  town  or  village;  and  any  porson 
who  puts  any  water-closet  or  privy,  or  the  carcass  of  any  dead  animal,  or  any 
oflfal  of  any  kind,  in  or  upon  the  borders  of  any  stream,  pond,  lake,  or  reservoir, 
from  which  water  is  drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town  in  this  state,  so  that  the  drainage  from  such  water- 
closet,  privy,  carcass,  or  offal  may  be  taken  up  by  or  in  such  stream,  pond, 
lake,  or  reservoir;  or  who  allows  any  water-closet,  or  privy,  or  carcass  of  any  dead 
animal,  or  any  offal  of  any  kind  to  remain  in  or  upon  the  borders  of  any  such 
stream,  pond,  lake,  or  reservoir  within  the  boundaries  of  any  land  owned  or 
oocnpied  by  him,  so  that  the  drainage  from  such  water-closet,  privy,  carcass, 
or  offal  may  be  taken  ujj  by  or  in  such  stream,  pond,  lake  or  reservoir;  or  who 
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keep  any  horses,  mules,  cattle,  swine,  sIuH'p,  or  livestock  of  any  kind,  ])cnnccl, 
corralled,  or  housed  on,  over,  or  on  the  borders  of  any  such  stream,  pond,  lake, 
or  reservoir,  so  that  the  waters  thereof  shall  become  polluted  by  reason  thereof; 
or  who  bathes  in  any  such  stream,  pond,  lake,  or  resen'oir;  or  who  by  any  other 
means  fouls  or  pollutes  the  waters  of  any  sucli  stream,  pond,  lake  or  reservoir, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  as 
prescribed  in  section  three  hundred  and  seventy-seven  of  this  code.  |  Amend- 
ment approved  Mareli  3,  1893;  Stats.  1893,  p.  (>(>.     In  etfect  immediately.! 


(169) 
Sec.  375a.     Commissioners*  Amendment  unconstitutional. 


(169) 
Sec.  376.     Every  master  of  a  vessel  subject  to  quarantine  or  visitation  by 
the  quarantine  officer,  arriving  in  the  port  of  San  Francisco,  who  refuses  or 
omits — 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place  assigned  for  quarantine, 
at  the  time  of  hig  arrival;  or, 

2.  To  submit  hi«  vessel,  cargo,  and  passengers  to  the  examination  of  the 
quarantine  oflBcer,  and  to  furnish  all  necessary  information  to  enable  that  officer 
to  determine  to  what  length  of  quarantine  and  other  regulations  they  ought, 
respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  the  quarantine  during  the  period  assigned 
for  her  quarantine  and  while  at  quarantine  to  comply  with  the  regulations  pre- 
scribed by  law,  and  with  such  as  any  of  the  officers  of  health,  by  virtue  of  authority 
given  them  by  law,  shall  prescribe  in  relation  to  his  vessel,  his  cargo,  himself,  his 
passengers,  or  crew ; — is  punishable  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  two  thousand  dollars,  or  both.  [Amendment 
approved  March  9,  1878;  Amendments  1877-78,  p.  116.  In  effect  March  9, 
1878.] 

(172) 
Sec.  382.  Every  person  who  adulterates  or  dilutes  any  article  of  food,  drink, 
drug,  medicine,  spirituous  or  malt  liquor,  or  wine,  or  any  article  useful  in 
compounding  them,  with  a  fraudulent  intent  to  offer  the  same  or  cause  or  permit 
it  to  be  offered  for  sale  as  unadulterated  or  undiluted,  and  every  person  who 
fraudulently  sells,  or  keeps  or  offers  for  sale  the  same,  as  unadulterated  or  undi- 
luted, is  guilty  of  :\  misdemeanor. 

(172) 
Sec.  383.  Every  person  who  knowingly  sells,  or  keeps  or  offers  f(.r  sale,  or 
otherwise  disposes  of  any  article  of  food,  drink,  drug,  or  medicine,  knowing 
that  the  same  has  become  tainted,  decayed,  spoiled,  or  otherwise  unwholesome 
or  unfit  to  be  eaten  or  drank,  with  intent  to  permit  the  same  to  be  eaten  or  drank, 
is  guilty  of  a  misdemeanor. 
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(173) 
Sec.  383a.     Commissioners'  Amendment  unconstitutional. 

(173) 
Sec.  384.     Every  person  who  willfully  or  negligently  sets  on  fire,  or  causes 
or  procures  to  be  set  on  fire,  any  w^oods,  prairies,  grasses,  or  grain,  on  any  lands, 
is  guilty  of  a  misdemeanor. 

(173) 
Sec.  384a.     Commissioners'   Amendment  unconstitutional. 

(174) 
Sec*.  384b.     Commissioners'  Amendment  unconstitutional. 

(174) 
Sec.  384c.     Commissioners'  Amendment  unconstitutional. 

(176) 
Sec.  397.  Every  person  who  sells  or  furnishes,  or  causes  to  be  sold  or  fur- 
nished, any  intoxicating  liquors  to  any  habitual  or  common  drunkard,  is  guilty 
of  a  misdemeanor;  or  who  sells  or  furnishes,  or  causes  to  be  sold  or  furnished, 
intoxicating  liquors  to  any  Indian,  is  punishable  by  imprisonment  in  the 
state  prison,  or  in  a  county  jail  not  exceeding  two  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both.  [Amendment  approved  February  25, 
1897;  Stats.  1897,  c.  31.] 

(176) 
Sec.  397a.     Commissioners'  Amendment  unconstitutional. 

(176) 
Sec.  397b.     Commissioners'   ^Vmendment  unconstitutional. 

(177) 
Sec.  401.     There  were  formerly  two  sections  numbered  401,  one  passed  in 
1880   and   one   in   1878.     They   were   renumbered   in    1891   a^s  numbers   402^ 
and  402^,  thus  leaving  no  number  401. 

(177) 
Sec.  401a.     Commissioners'   Amendment  unconstitutional. 

(178) 
Sec.  40<Ja.     This  t^oction  should  i)e  numbered  402_[. 

(178) 
Sec.  40*^b.     This  section  should  be  numbered  402i. 

(178) 
Sec.  402c.     Commissioners'  Amendment  imccmstitutionai. 


Amendments  to  Penal  Code.  18 


(183) 
Sec.  420.     Commissioners'  Amendment  unconstitutional. 


(189) 
Sec.  450.     The  phrase  "night-time/^  843  used  in  this  chapter,  means  the  period 
between  sunset  and  sunrise. 


(193) 
Sec.  463.     The  phrase  "night  time/'  as  used  in  this   chapter,  means  the 
period  between  sunset  and  sunrise. 

(194) 
Sec.  470.  Every  person  who,  with  intent  to  defraud  another^  falsely  makes^ 
alters,  forges,  or  counterfeits  any  charter,  letters  patent,  deed,  lease,  indenture, 
writing  obligatory,  will,  testament,  codicil,  annuity,  bond,  covenant,  bank-bill 
or  note,  post-note,  check,  draft,  bill  of  exchange,  contract,  promissory  note,  due- 
bill  for  the  payment  of  money  or  property,  receipt  for  money  or  property,  pas- 
sage ticket,  power  of  attorney,  or  any  certificate  of  any  share,  right,  or  interest 
in  the  stock  of  any  corporation  or  association,  or  any  controller's  warrant  for 
the  payment  of  money  at  the  treasury,  county  order  or  warrant,  or  request  for 
the  payment  of  money,  or  the  delivery  of  goods  or  chattels  of  any  kind,  or  for 
the  delivery  of  any  instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  discharge  for  any  debt,  ac- 
count, suit,  action,  demand,  or  other  thing,  real  or  personal,  or  any  transfer 
or  assurance  of  money,  certificates  of  shares  of  stock,  goods,  chattels,  or  other 
property  whatever  or  any  letter  of  attorney,  or  other  power  to  receive  money, 
or  to  receive  or  transfer  certificates  of  shares  of  stock  or  annuities,  or  to  let, 
lease,  dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  or  tenements,  or 
other  estate,  real  or  personal,  or  any  acceptance  or  indorsement  of  any  bill 
of  exchange,  promissory  note,  draft,  order  or  assignment  of  any  bonds,  writing 
obligatory,  or  promissory  note  for  money  or  other  property,  or  coxmterfeits  or 
forges  the  seal  or  handwriting  of  another;  or  utters,  publishes,  passes,  or  at- 
tempts to  pass,  as  true  and  genuine,  any  of  the  above-named  false,  altered, 
forged,  or  counterfeited  matters,  as  above  specified  and  described,  knowing  the 
same  to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to  prejudice, 
damage,  or  defraud  any  person;  or  who,  with  intent  to  defraud,  alters,  cor- 
rupts, or  falsifies  any  record  of  any  will,  codicil,  conveyance,  or  other  instru- 
ment, the  record  of  which  is  by  law  evidence,  or  any  record  of  any  judgment 
of  a  court  or  the  return  of  any  officer  to  any  process  of  any  court,  is  guilty  of 
forgery. 

(198) 
Sec.  474.     Every  person   who  knowingly  and   willfully  sends  by   telegraph 
to  any  person  a  false  or  forged  message,  purporting  to  be  from  such  telegraph 
office,  or  from  any  other  person,  or  who  willfully  delivers  or  causes  to  be  de- 
livered to  any  person  any  such  message  falsely  purporting  to  have  been  re- 
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ceivod  b}'  telegraph,  or  who  furnishes,  or  conspires  to  furnish,  or  causes  to 
be  furnished  to  any  agent,  operator,  or  employee,  to  be  sent  by  telegraph,  or 
to  be  delivered,  any  such  message,  knowing  the  same  to  be  false  or  forged,  with  the 
intent  to  deceive,  injure,  or  defraud  another,  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both  fine  and 
imprisonment. 

(200) 
Sec.  481.  Every  person  who  counterfeits,  forges,  or  alters  any  ticket,  check, 
order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad  company,  or  by 
any  lessee  or  manager  thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts  into  circulation,  any  such 
counterfeit  or  altered  ticket,  check,  or  order,  coupon,  receipt  for  fare,  or  pass, 
with  intent  to  defraud  any  such  railroad  company,  or  any  lessee  thereof,  or  any 
other  person,  is  punishable  by  imprisonment  in  the  state  prison,  or  in  the  county 
jail,  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  imprisonment  and  fine.  [New  section  approved  March  3<),  1874; 
Amendments  1873-74,  p.  433.     In  effect  July  1,  1874.] 

(201) 
See.  482.  Every  person  who,  for  the  purpose  of  restoring  to  its  original  ap- 
pearance and  nominal  value  in  whole  or  in  part,  removes,  conceals,  fills  up,  or 
obliterates,  the  cuts,  marks,  punch-holes,  or  other  evidence  of  cancellation, 
from  any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any 
railroad  company,  or  any  lessee  or  manager  thereof,  canceled  in  whole  or  in 
part,  with  intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the  same,  or  with 
intent  to  defraud  the  railroad  company,  or  lessees  thereof,  or  any  other  pei^son, 
or  who,  with  like  intent  to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  -order,  coupon,  or  pass,  knowing 
the  same  to  have  been  so  restored,  in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both  such  imprisonment  and  fine.  [New  section  ap- 
proved March  30,  1874;  Amendments  1873-74,  p.  433.     In  effect  July  1,  1874.] 

(20.5) 
Sec.  487.     The  Commissioners'  Amendment  to  this  section  on  page  205  be- 
ing unconstitutional,  the  section  of  the  same  number  on  the  same  page  is  the 
one  in  force. 


(207) 
Sec.  41)0.  Every  person  who  for  his  own  gain,  or  to  prevent  the  owner  from 
again  possessing  his  property,  buys  or  receives  any  personal  property,  knowing 
the  same  to  have  been  stolen,  is  punishable  by  imprisonment  in  the  state  pris- 
on not  exceeding  five  years,  or  in  the  county  jail  not  exceeding  six  months,  or 
by  both;  and  it  shall  be  presumptive  evidence  that  such  property  was  stolen, 
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if  the  same  consists  of  jewelr}%  silver,  or  plated  ware,  or  articles  of  personal 
ornament,  if  purchased  or  received  from  a  person  under  the  age  of  eighteen, 
unless  such  property  is  sold  by  said  minor  at  a  fixed  place  of  business  carried 
on  by  said  minor  or  his  employer.  [Amendment  approved  February  28,  1874; 
Amendments  1873-74,  p.  464.     In  effect  February  28,  1874.] 

(208) 
Sec.  497.     Every  person  who,  in  another  state  or  country,  steals  the  prop- 
erty of  another,  or  receives  such  property  knowing  it  to  have  been  stolen,  and 
brings  the  same  into  this  state,  may  be  convicted  and  punished  in  the  same 
manner  as  if  such  larceny  or  receiving  had  been  committed  in  this  state. 

(208) 
See.  498.  Every  person  who,  with  intent  to  injure  or  defraud,  makes  or 
causes  to  ])e  made  any  pipe,  tube,  or  other  instrument,  and  connects  the  same, 
or  causes  it  to  be  connected,  with  any  main,  service-pipe,  or  other  pipe  for 
conducting  or  supplying  illuminating  ^as,  in  such  manner  as  to  supply  illumi- 
nating gas  to  any  burner  or  orifice,  by  or  at  which  illuminating  gas  is  con- 
sumed, around  or  without  passing  through  the  meter  provided  for  the  measur- 
ing and  registering  the  quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor,  and  every  person  who,  with  like  intent,  injures  or 
alters  any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misdemeanor. 

(209) 
Sec.  500.  p]very  person  who,  in  the  city  and  county  of  San  Francisco,  saves 
from  fire,  or  from  a  building  endangered  by  fire,  any  property,  and  for  two 
days  thereafter  corruptly  neglects  to  notify  the  owner  or  fire  marshal  thereof, 
is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  ten  years. 

(209) 
Sec.  o()2.     This  section  should  be  numbered  502^. 

(213) 
Sec.     512.     The  fact  that  the  accused  intended  to  restore  the  property  em- 
bezzled, is  no  ground  of  defense  or  of  mitigation  of  punishment,  if  it  has  not 
been  restored  before  an  information  has  been  laid  before  a  magistrate,  cliarg- 
ing  the  commission  of  the  offense. 

(213) 
Sec.  513.  Whenever,  prior  to  any  information  laid  before  a  niagistrato, 
charging  the  commission  of  embezzlement,  the  person  accused  voluntarily  and 
actually  restored  or  tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground  of  defense,  but  it 
authorizes  the  court  to  mitigate  punishment,  in  its  discretion. 
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(214) 
See.  514.  Every  person  giiilty  of  embezzlement  is  ijiniishable  in  the  man- 
ner prescribed  for  feloniously  stealing  property  of  the  value  of  that  embezzled; 
and  where  the  property  embezzled  is  an  evidence  of  debt  or  right  of  action, 
the  sum  due  upon  it  or  secured  to  be  paid  by  it  shall  be  taken  as  its  value; 
provided,  that  if  tlie  embezzlement  or  defalcation  be  of  the  public  funds  of 
the  United  States,  or  of  this  state,  or  of  any  county,  city  and  county,  or  mu- 
nicipality within  this  state,  the  offense  is  a  felony,  and  shall  be  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  year  nor  more  than  ten 
years;  and  the  person  so  convicted  shall  be  ineligible  thereafter  to  any  office 
of  honor,  trust,  or  profit  under  this  state.  [Amendment  approved  April  6, 
]88();  Amendments  1880,  p.  8.     In  effect  April  6,  1880.] 


(214) 
Sec.  515.     Commissioners'  Amendment  unconstitutional. 


(216)  . 
Sec.  522.  Every  person  who,  by  any  extortionate  means,  obtains  from  an- 
other his  signature  to  any  paper  or  instrument,  whereby,  if  such  signature 
were  freely  given,  any  property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created,  is  punishable  in  the  same  manner  as  if  the 
actual  delivery  of  such  debt,  demand,  charge,  or  right  of  action,  were  obtained. 

(218) 
Sec.  529.     Every  person  who  falsely    personates  another,  and    in  such  as- 
sumed character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding  wliatever,  before 
anv  court  or  officer  authorized  to  take  such  bail  or  suretv;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the  name  of  another  per- 
son, any  written  instrument,  Avith  intent  that  the  same  may  be  recorded,  de- 
livered, and  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the  person  falsely  per- 
sonated, he  might,  in  any  event,  become  liable  to  any  suit  or  prosecution,  or 
to  pay  any  sum  of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty,  or 
whereby  any  benefit  might  accrue  to  the  party  personating,  or  to  any  other  per- 
son: 

^— is  punishable  by  imprisonment  in  tlu^  county  jail  not  exceeding  two  years, 
or  bv  fine  not  exceedinir  five  thousand  dollars. 


(218) 
Sec.  5»30.  Every  person  who  falsely  personates  another  ami  in  such  as- 
sumed character  receives  any  money  or  property,  knowing  that  it  is  intended 
to  be  delivered  to  the  individual  so  j)er8onated,  with  intent  to  convert  the 
same  to  his  own  use,  or  to  that  of  anothei  person,  or  to  (U'prive  tlie  true  owner 
thereof,  is  punishable  in  the  same  manner  and  to  the  same  extent  as  for  lar- 
ceny of  the  money  or  property  so  received. 
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(219) 
Sec.  531.  Every  person  who  is  a  party  to  any  fraudulent  conveyance  of 
any  lands,  tenements,  or  hereditaments,  goods,  or  chattels,  or  any  right  or  in- 
terest issuing  out  of  the  same,  or  to  any  bond,  suit,  judgment,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  intent  to  deceive  and 
defraud  others,  or  to  defeat,  hinder,  or  delay  creditors  or  others  of  their  just 
debts,  damages,  or  demands;  or  who,  being  a  party  as  aforesaid,  at  any  time 
wittingly  and  willingly  puts  in,  uses,  avows,  maintains,  justifies,  or  defends 
the  same,  or  any  of  them,  as  true,  and  done,  had,  or  made  in  good  faith,  or 
upon  good  consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands,  tenements, 
hereditaments,  goods,  chattels,  or  other  things  before  mentioned,  to  him  or 
them  conveyed  as  aforesaid,  or  any  part  thereof,  is  guilty  of  a  misdemeanor. 


(219) 
Sec.  532.  Every  person  who  knowingly  and  designedly,  by  false  or  fraudu- 
lent representation  or  pretenses,  defrauds  any  other  person  of  money  or  prop- 
erty, or  who  causes  or  procures  others  to  report  falsely  of  his  wealth  or  mer- 
cantile character,  and  by  thus  imposing  upon  any  person  obtains  credit,  and 
thereby  fraudulently  gets  into  possession  of  money  or  property,  is  punishable 
in  the  same  manner  and  to  the  same  extent  as  for  larceny  of  the  money  or 
property  so  obtained.     [In  effect  February  15,  1889.] 


(222) 
See.  537.  Any  person  who  obtains  any  food  or  accommodation  at  an  inn  or 
boarding-house  without  paying  therefor,  with  intent  to  defraud  the  proprietor 
or  manager  thereof,  or  who  obtains  credit  at  an  inn,  or  boarding-house  by  the 
use  of  any  false  pretense,  or  who,  after  obtaining  credit  or  accommodation  at 
any  inn  or  boarding-house,  absconds  and  surreptitiously  removes  his  baggage 
therefrom  without  paying  for  his  food  or  accommodations,  is  guilty  of  a  mis- 
demeanor.    [Xew  section  approved  March  1,  1889;  Stats.  1889,  p.  44.] 


(222) 
Sec.  537.  Every  person  who,  after  mortgaging  any  of  the  property  men- 
tioned in  section  two  thousand  nine  hundred  and  fifty-five  of  the  Civil  Code, 
excepting  locomotives,  engines,  rolling  stock  of  a  railroad,  steamboat  machin- 
ery in  actual  use,  and  vessels,  during  the  existence  of  such  mortgage,  with  the 
intent  to  defraud  the  mortgagee,  his  representatives,  or  assigns,  transfers,  sells, 
takes,  drives,  or  carries  away,  or  otherwise  disposes  of,  or  permits  the  trans- 
ferring, selling,  taking,  driving,  or  carrying  away,  or  otherwise  disposing  of 
such  mortgaged  property,  or  any  part  thereof,  from  the  county  where  it  was 
situated  at  the  time  it  was  mortgaged,  without  the  written  consent  of  the  mort- 
gagee, is  guilty  of  larceny,  and  shall  be  punished  accordingly.  [Amendment 
approved  March  9,  1983;  Stats.  1893,  p.  119.     In  etfect  immediately.] 
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(222) 

See.  53T^.  Every  person  wlio  shall,  ])y  anv  false  or  fraudulent  pretense, 
obtain  from  any  club,  association,  society  or  company  organized  for  the  pur- 
pose of  improving  the  breed  of  cattle,  horses,  sheep,  swine,  or  other  domestic 
animals,  a  certificate  of  registration  of  any  animal  in  the  Herd  register,  or  any 
other  register  of  any  such  club,  association,  society,  or  company,  or  a  transfer 
of  any  ^uch  registration;  and  any  person  who  shall,  for  a  legal  consideration, 
give  a  false  pedigree  of  any  animal,  with  intent  to  mislead,  shall  be  guilty 
of  a  misdemeanor. 

»Sec.  2.  Every  ])erson  willfully  advert isin«;  any  of  such  animals  for  purposes 
of  copulation  or  profit,  as  having  a  ])edigre(»  orlier  than  the  true  pedigree  of 
such  animal,  shall  forfeit  all  right  by  law  to  collect  pay  for  the  services  of 
said  animal.  [Xew  section  a]:)proved  February  25,  1889;  Stats.  1889,  [>.  35. 
In  efTcct  February  25,  1889.] 


Sec.  537a.     Commissioners'  Amenduient  unconstitutional. 


(222) 
Sec.  538.  F]very  person  who,  after  mortgaging  any  of  the  property  men- 
tioned in  section  two  thousand  nine  hundred  and  fiftv-five  of  the  Civil  Code, 
excepting  locomotives,  engines,  rolling  stock  of  a  railroad,  steamboat  machin- 
ery in  actual  use,  and  vessels,  during  the  existence  of  such  mortgage,  sells, 
transfers,  or  in  any  manner  further  encumbers  the  .said  mortgaged  property, 
or  any  part  thereof,  or  causes  the  same  to  be  sold,  transferred,  or  further  en- 
cumbered, is  guilty  of  larceny,  and  shall  l>e  punished  accordingly;  unless  at 
or  before  the  time  of  making  such  sale,  transfer,  or  encumbrance,  such  mort- 
gagor shall  inform  the  person  to  whom  such  sale,  transfer,  or  encumbrance 
may  be  made,  of  the  existence  of  the  prior  mortgage,  and  shall  inform  the 
prior  mortgagee  of  the  intended  sale,  transfer,  or  encumbrance,  in  writing,  by 
giving  the  name  and  place  of  residence  of  the  l>arty  to  wliom  the  sale,  trans- 
fer, or  encumbrance  is  to  be  made.  [Xew  section  added  March  9,  1893;  Stats. 
1893,  p.  120.     In  effect  immediately.] 


(223) 
Sec.  538b.     Commissioners'  Amendment  unconstitutional 


(234)  • 
Sec.  543^.  Any  person  who  willfully  wears  the  badge,  lapel  button,  rosette, 
or  other  recognized  and  established  insignia  of  any  sc»cret  society,  order,  or  or- 
ganization, or  uses  the  same  to  obtain  aid  or  assistance  within  this  state,  unless 
entitled  to  wear  or  use  the  same,  under  the  constitution,  by-laws,  or  rules  and 
regulations,  or  other  laws  or  enactments  of  such  order  or  society,  is  guilty  of 
a  misdemeanor.     [New  section  added  March  11,  1899;  Stats.  1899,  c.  75.     In 

effect  immediately.] 
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(228) 
Sec.  561.     Every  officer,  agent,  teller,  or  clerk    of  any  savings    bank,  who 
knowingly  overdraws  his  account  with  such  bank,  and  thereby  wrongfully  ob- 
tains the  money,  note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 


(228) 
Sec.  562.     Every'  officer,  agent,  teller,  or  clerk  of  any  bank,  and  every  indi- 
vidual banker,  or  agent,  teller,  or  clerk  of  any  individual  banker,  who  receives 
any  deposits,  knowing  that  such  bank,  or  association,  or  banker  is  insolvent, 
is  guilty  of  a  misdemeanor. 

(228) 
Sec.  564.  p]very  director,  officer,  or  agent  of  any  corporation  or  joint-stock 
association,  who  knowingly  concurs  in  making,  publishing,  or  posting  any  writ- 
ten report,  exhibit,  or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false,  or  refuses  to  make 
any  book  or  post  any  notice  required  by  law,  in  the  manner  required  by  law, 
other  than  such  as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 
[Amendment  approved  January  27,  IHTG;  Amendments  1875-76,  p.  113.  In 
effect  in  sixty  days.] 

(232) 
Sec.  587.     Every  person  who  maliciously,  either — 

1.  Kemoves,  displaces,  injures,  or  destroys  any  part  of  any  railroad,  wliether 
for  steam  or  horse  cars,  or  any  track  of  any  railroad,  or  any  branch  or  branch- 
way,  switch,  turnout,  bridge,  viaduct,  culvert,  embankment,  station-house  or 
other  structure  or  fixture,  or  any  part  thereof,  attached  to  or  connected  with 
any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  railroad,  or  of  any 
switch,  branch,  branchway,  or  turnout  connected  with  any  railroad; 

— ^is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  in  the  county  jail  not  less  than  six  months. 


(233) 
Sec.   587a.     Commissioners'  Amendment  unconstitutional. 


(233) 
Sec.  591.     Every  person  who  maliciously  takes  down,  removes,  injures,  or  ob- 
structs any  line  of  telegraph,  or  any  part  thereof,  or  appurtenance  or  apparatus 
connected  therewith  or  severs  any  wire  thereof,  is  guilty  of  a  misdemeanor. 


(•-^34) 
Sec.  593.     Commissioners'  Amendment  unconstitutional. 
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(234) 
Sec.   5i>3a.     Commissioners'   Amendment  unconstitutional. 


(235) 
Sec.  595.     The  specification  of  the  acts  enumerated  in  the  following  sections 
of  this  chapter  is  not  intended  to  restrict  or  qualify  the  interpretation  of  the 
preceding  section. 

(236) 
Sec.  597.     Every  person  who  maliciously  kills,  maims,  or  wounds  an  animal, 
the  property  of  another,  or  who  maliciously  and  cruelly  beats,  tortures   or  in- 
jures any  animal,  whether  belonging  to  himself  or  another,  is  guilty  of  a  mis- 
demeanor. 

(236) 
Sec.  r)9Ta.     Commissioners'  Amendment  unconstitutional. 

(237)  . 

Sec.  59T1).     Commissioners'  Amendment  unconstitutional. 

(237) 
Sec.  597c.     Commissioners'  Amendment  unconstitutional. 

(237) 
Sec.  597d.     Commissioners'  Amendment  unconstitutional. 

(237) 
Sec.  597e.     Commissioners'  Amendment  unconstitutional. 

(238) 
Sec.  597f.     Commissioners'  Amendment  unconstitutional. 

(238) ' 
Sec.  59 7g.     Commissioners'  Amendment  unconstitutional. 

(23^) 
Sec.  598a.     Commissioners'  Amendment  unconstitutional. 

(239) 
Sec.  599.     Commissioners'  Amendment  unconstitutional. 

(239) 
Sec.  599*1.     Commissioners'  Amendment  unconstitutional. 

(239)  ,    .       ;  .    . 

Sec.  599b.     Commissioners'  Amendment  unconstitutional. 
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(240) 
Sec.  599c.     Commissioners'  Amondment  unconstitutional. 


(240) 
Sec.  600.     Commissioners'  Amendment  unconstitutional. 


(240) 
Sec.  ()01.     Every  person  who  maliciously,  by  the  explosion  of  gunpowder  or 
other  explosive  substance,  destroys,  throws  down,  or  injures  the  whole  or  any 
.part  of  any  building,  by  means  of  which  the  life  or  safety  of  a  human  being 
is  endangered,  is  guilty  of  felony. 

(241) 
Sec.  GOla.     Commissioners'  Amendment  unconstitutional. 

(241) 
Sec.  601b.     Commissioners'  Amendment  unconstitutional. 

(241) 
Sec.  601c.     Commissioners'  Amendment  unconstitutiona  . 

(242) 
Sec.    601d.     Commissioners'  Amendment  unconstitutional. 


(242) 
Sec.  602.     Every  person  who  willfully  commits  any  trespass  by  either — 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or  timber  stand- 
ing or  growing  upon  the  lands  of  another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on  such. lands;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  of  another  anything  at- 
tached thereto,  or  the  produce  thereof;  or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  within  the  luiiits 
of  any  incorporated  city,  without  the  license  of  the  owner  or  legal  occupant 
thereof,  any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  away  from  any  land  in  any  of  the  cities  of 
the  state,  laid  down  on  the  map  or  plan  of  such  city,  or  otherwise  recognized 
or  established  as  a  street,  alley,  avenue,  or  park,  without  the  license  of  the  prop- 
er authoritiefi,  any  earth,  soil,  or  stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting  upon  any  property  be- 
longing to  the  state,  or  to  any  city,  county,  town,  or  village,  or  dedicated  to 
the  public,  or  upon  any  property  of  any  person,  without  license  from  the  owner, 
any  notice,  advertisement,  or  designation  of,  or  any  name  for  any  commodity, 
whether  for  sale  or  otherwise,  or  any  picture,  sign,  or  device  intended  to  call 
attention  thereto;  or, 

T.  Entering  upon  any  lands  owned  by  any  other  person  or  persons  whereon 
oysters  or  other  shellfish  are  planted  or  growing;  or  injuring,  gathering,  or  carry- 
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ing  away  any  oysters  or  other  shellfi-^li  i)lante(l,  growing  or  teing  on  any  such 
lands^  whether  covered  hy  water  or  not,  without  the  license  of  the  owner  or  legal 
occupant  thereof;  or  destroying  or  removing,  or  causing  to  be  removed  or  de- 
stroyed, any  stakes,  marks,  fences,  or  sija^ns  intended  to  designate  the  boundaries 
and  limits  of  anv  such  lands: 

— is  guilty  of  a  misdemeanor.  [Amendment  approved  March  30,  1878; 
Amendments  1877-78,  118.     In  effect  March  30,  1878.] 

(243) 
Sec.  603.     The  following  acts  do  not  constitute  a  public  offense,  within  the 
meaning  of  the  preceding  section : 

1.  Qathering  pitch  from  trees  on  the  public  lands  of  the  stat?  or  United 
States,  unless  the  bark  from  such  trees  is  removed  for  more  than  one-eighth 
of  their  circumference,  or  cut  made  more  than  three  inches  in  depth  into  the 
wood  thereof; 

2.  Cutting  trees  upon  the  public  lands  of  the  state  or  United  States,  in  good 
faith  for  the  purpose  of  manufacturing  the  same  into  lumber  or  firewood,  or 
preparing  such  lands  for  agricultural  or  mining  purposes; 

— ^unless  such  acts  are  committed  upon  swamp  and  overflowed,  tide,  salt 
marsh,  or  school  lands  belonging  to  the  state,  or  within  the  limits  of  the  lands 
granted  by  the  United  States  to  this  state  by  act  of  Congress  of  June  thirteenth, 
eighteen  hundred  and  sixty-four,  relating  to  the  Yosemite  Valley  and  Mariposa 
Big  Tree  Grove. 

(245) 
Sec.  609.     Every  person  who  willfully  removes  any  buoy  or  beacon,  placed 
in  any  waters  within  this  state  by  lawful  authority,  is  gnilty  of  a  misdemeanor. 

(246) 
Sec.  619.  Every  person  who  willfully  discloses  the  contents  of  a  telegraphic 
message,  or  any  part  thereof,  addressed  to  another  person,  without  the  permis- 
sion of  such  person,  unless  directed  so  to  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in 
the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  thousand 
dollars,  or  by  both  fine  and  imprisonment.  [Amendment  approved  April  16, 
1880;  Amendments  1880,  38.     In  effect  in  60  days.] 

(246) 
Sec.  620.     Every  person  who  willfully  alters  the  purport,  effect,  or  meaning 
of  a  telegraphic  message  to  the  injury  of  another,  is  punishable  as  provided  in 
the  preceding  section. 

(246) 
Sec.  621.     Every  person  not  connected  with  %n\  telegraph  office  wlio,  with- 
out the  authority  or  consent  of  the  person  to  whom  the  same  may  be  directed, 
willfully  opens  any  sealed  envelope  inclosing  a  telegraphic  message  and  ad- 


AMExiniENTS  TO  Penal  Code.  28 

dressed  to  any  other  person,  with  the  purpose  of  learning  the  contents  of  such 
message,  or  who  fraudulently  represents  any  other  person  and  thereby  procures 
to  be  delivered  to  himself  any  telegraphic  message  addressed  to  such  other  per- 
son, with  the  intent  to  use,  destroy,  or  detain  the  same  from  the  person  or  per- 
sons entitled  to  receive  such  message,  is  punishable  as  provided  in  section  six 
hundred  and  nineteen. 


(251) 

Sec.  627.  Every  person  who  shall  use  a  shotgun  of  a  larger  caliber  than 
that  commonly  known  and  designated  as  a  number  ten  gauge,  shall  be  guilty 
of  a  misdemeanor.  The  proof  of  the  possession  of  said  gun  in  the  field,  or 
marsh,  bay,  lake,  or  stream,  shall  be  prima  facie  evidence  of  its  illegal  use. 
Every  person  who,  upon  any  inclosed  or  cultivated  grounds  which  are  private 
property,  and  where  signs  are  displayed  forbidding  such  shooting,  shall  shoot  any 
quail,  bob- white,  pheasant,  partridge,  grouse,  dove,  wild  duck,  or  deer,  without 
permission  first  obtained  from  the  owner  or  person  in  the  possession  of  such 
ground,  or  who  shall  maliciously  tear  down,  mutilate,  or  destroy  any  sign,  sign- 
board, or  other  notice  forbidding  shooting  on  private  property,  shall  be  guilty 
of  a  misdemeanor.  Every  railroad  company,  express  company,  transportation 
company,  or  other  common  carrier,  their  officers,  agents,  and  servants,  and 
every  other  person  who  shall  transport,  carry,  or  take  out  of  this  state,  or  who 
shall  receive  for  the  purpose  of  transporting  from  the  state,  any  deer,  deer  skin, 
buck,  doe,  or  fawn,  or  any  quail,  partridge,  pheasant,  grouse,  prairie  chicken, 
dove,  or  wild  duck,  transport,  carry,  or  take  from  the  state,  or  receive  for  the 
purpose  of  transporting  from  this  state,  any  such  animal  or  bird,  shall  be  guilty 
of  a  misdemeanor;  provided,  that  the  right  to  transport  for  the  purposes  of 
propagation  shall  first  be  obtained  by  permit,  in  writing,  from  the  Board  of  Fish 
Commissioners  of  the  state  of  California.  Any  person  found  guilty  of  a 
violation  of  any  of  the  provisions  of  this  section,  shall  he  fined  in  a  sum  not 
less  than  twenty  dollars,  or  more  than  five  hundred  dollars,  or  be  imprisoned  in 
the  county  jail  in  the  county  in  which  the  conviction  shall  be  had,  not  less  than 
ten  days  or  more  than  one  hundred  and  fifty  days,  or  be  punished  by  both  such 
fine  and  imprisonment.  [Amendment  approved  March  9,  1897;  Stats.  1897, 
c.  89.     In  effect  immediately.] 

[X.  B.— Sections  027  and  627a,  approved  March  28,  1901,  deal  in  part  with 
the  subject  matter  of  this  section,  but  do  not  include  all  the  matters  contained 
therein.] 

(251) 
Sec.  G2Ta.     The  Commissioners'  Amendment  to  this  section  on  j)age  251,  be- 
ing unconstitutional,  the  section  of  the  same  number  on  tlie  same  jia^e  is  the  one 
in  force. 


(253) 
Sec.  629.     Any  person,  or  persons,  corporation  or  corporations,  owning,  in 
whole  or  in   part,  or  leasing,  operating,  or  having  in   charge,  any  millrace, 
irrigating  ditch,  or  canal,  taking  or  receiving  its  waters  from  any  river,  creek. 
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stream,  or  lake,  in  which  fish  have  been  placed  or  may  exist,  shall  put,  or  cause 
to  be  placed  and  maintain  over  the  inlet  of  said  ditch,  canal,  or  millrace,  a  wire 
screen  of  such  construction  and  fineness,  strength  and  quality,  as  shall  prevent 
any  such  fish  from  entering  such  ditch,  canal,  or  millrace,  when  required  to 
do  so  by  the  fish  commissioners.  Any  person  or  corporation  violating  the  pro- 
visions of  this  section,  or  who  shall  neglect  or  refuse  to  put  up  or  maintain  such 
screen,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars,  and  may  be  imprisoned  at  the  rate  of  two  dollars  per  day  until  such 
fine  be  paid  or  satisfied ;  provided,  that  the  continuance  from  day  to  day  of  the 
neglect  or  refusal,  after  notification  in  writing  by  the  fish  commissioners,  shall 
constitute  a  separate  offense.  [New  section  approved  March  27,  1895;  Stats. 
1895,  p.  259.  In  effect  immediately.  There  was  formerly  a  section  629, 
which  was  repealed  in  1883;  Stats.  1883,  p.  81.] 

(257) 

Sec.  637.  Ever}'  owner  of  a  dam  or  other  obstruction  in  any  running  water 
of  this  state  who,  after  being  ordered  and  notified  by  the  fish  commissioners  to 
construct  a  fish  ladder  on  or  to  repair  a  fish  ladder  already  constructed  on 
such  dam  or  other  obstruction  according  to  the  plans  of  the  fish  commissioners, 
fails  to  construct  or  repair  such  fish  ladder  within  thirty  days  after  such  no- 
tice is  guilty  of  a  misdemeanor,  and  upon  conviction  shall  pay  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  two  hundred,  or  by  imprisonment  in  the 
county  jail  of  the  county  in  which  such  conviction  is  had  of  not  less  than 
twentv-five  days  nor  more  than  one  hundred  davs. 

2.  One-half  of  all  moneys  collected  as  fines  for  violations  of  the  provisions 
of  this  act  shall  be  paid  to  the  informer,  one-fourth  to  the  district  attorney  of 
the  county  where  the  conviction  is  secured,  and  the  remaining  one-fourth  shall 
be  paid  to  the  state  board  of  fish  commipsioncrs  of  this  state,  to  be  by  them 
used  for  the  purposes  and  in  conformity  of  "an  act  to  authorize  the  state  board 
of  fish  commissioners  to  import  game  birds  into  the  state  for  propagation/'  ap- 
proved MarcK  (sixteenth,  eighteen  hundred  and  eighty-nine.  [Amendment 
approved  March  11,  1891;  Stats.  1891,  p.  93."! 


(257) 
Sec.  637a.     The  Commissioners'  Amendment  to  this  section  on  page  257, 
being  unconstitutional,  the  section  of  the  same  number  on  the  same  page  is  the 
one  in  force. 


(258) 
Sec.  638.  Every  agent,  operator,  or  employee  of  any  telegraph  oflBce,  who 
willfully  refuses  or  neglects  to  send  any  message  received  at  such  oflBce  for 
transmission,  or  willfully  postpones  the  same  out  of  its  order,  or  willfully  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph,  is  guilty  of  a  misde- 
meanor. Nothing  herein  contained  shall  be  construed  to  require  any  message 
to  be  received,  transmitted,  or  delivered,  unless  the  charges  thereon  have  been 
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paid  or  tendered,  nor  to  require  the  sending,  receiving,  or  delivery  of  any  message 
counseling,  aiding,  abetting,  or  encouraging  treason  against  the  government  of 
the  United  States  or  of  this  state,  or  other  resistance  to  the  lawful  authority,  or 
any  message  calculated  to  further  any  fraudulent  plan  or  purpose,  or  to  instigate 
or  encourage  the  perpetration  of  any  unlawful  act,  or  to  facilitate  the  escape  of 
any  criminal  or  person  accused  of  crime. 


(259) 
Sec.  639.  Every  agent,  operator,  or  employ^  of  any  telegraph  office,  who  in 
any  way  uses  or  appropriates  any  information  derived  by  him  from  any  private 
message  passing  through  his  hands,  and  addressed  to  any  other  person,  or  in 
any  other  manner  acquired  by  him  by  reason  of  his  trust  as  such  agent,  operator, 
or  employe,  or  trades  or  speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his  own  account,  profit,  or 
advantage,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 


(259) 
Sec.  640.  Every  person  who  by  means  of  any  machine,  instrument,  or  con- 
trivance, or  in  any  other  manner,  willfully  and  fraudulently  reads,  or  attempts 
to  read,  any  message,  or  to  learn  the  contents  thereof,  whilst  the  same  is  being 
sent  over  any  telegraph  line,  or  willfully  and  fraudulently,  or  clandestinely,  learns 
or  attempts  to  learn  the  contents  or  meaning  of  any  message,  while  the  same  is  in 
any  telegraph  office,  or  is  being  received  thereat  or  sent  therefrom,  or  who  uses 
or  attempts  to  use,  or  communicates  to  others,  any  infonnation  so  obtained,  is 
punishable  as  provided  in  section  six  hundred  and  thirty-nine. 

(259) 
Sec.  641.  Every  person  who,  by  the  payment  or  promise  of  any  bribe,  in- 
ducement, or  reward,  procures  or  attempts  to  procure  any  telegraph  agent,  oper- 
ator, or  employe  to  disclose  any  private  message,  or  the  contents,  purport,  sub- 
stance, or  meaning  thereof,  or  offers  to  any  such  agent,  operator,  or  employ^  any 
bribe,  compensation,  or  reward  for  the  disclosure  of  any  private  information  re- 
ceived by  him  by  reason  of  his  trust  as  such  agent,  operator,  or  employ^,  or  uses 
or  attempts  to  use  any  such  information  so  obtained,  is  punishable  as  provided  in 
section  six  hundred  and  thirtv-nine. 


(259) 
Sec.  642.  Every  jx^rson  who  collects  any  toll,  wharfage,  or  dockage,  or  lands, 
ships,  or  removes  any  property  upon  or  from  any  portion  of  the  water  front  of 
San  Francisco,  or  from  or  upon  any  of  the  wharves,  piers,  or  landings  under  the 
control  of  the  Board  of  State  Ilarlior  Commijisioners,  without  being  by  such 
board  authorized  so  to  do,  is  guilty  of  a  misdemeanor. 
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(260) 
Sec.  647.     1.  Every  person  (o.xcept  a  California  Imliai.)  without  visible  means 
of  living  who  has  the  physical  ability  to  work,  and  who  does  not  seek  employment, 
nor  labor  when  employment  is  offered  him;  or, 

2.  Every  healthy  beggar  who  solicits  alms  as  a  business;  or, 

3.  Every  person  who  roams  about  from  place  to  place  without  any  lawful  busi- 
ness; or, 

4.  Every  person  known  to  be  a  pickpocket,  thief,  burglar,  or  confidence  oper- 
ator, either  by  his  own  confession,  or  by  his  having  been  convicted  of  either  of 
said  offenses,  and  having  no  visible  or  lawful  means  of  support,  when  found  loi- 
tering around  any  steamboat  landing,  railroad  depot,  banking  institution,  broker's 
office,  place  of  public  amusement,  auction  room,  store,  shop,  or  crowded  thorough- 
fare, car,  or  omnibus,  or  at  any  public  gathering  or  assembly,  or, 

5.  Every  idle  or  dissolute  person,  or  associate  of  known  thieves,  who  wanders 
about  the  streets  at  late  or  unusual  hours  of  the  night;  or, 

6.  Every  person  who  lodges  in  any  bam,  shed,  shop,  outhouse,  vessel,  or  place 
other  than  such  as  is  kept  for  lodging  purposes,  without  the  permission  of  the 
owner  or  party  entitled  to  the  possession  thereof ;  or, 

7.  Every  lewd  or  dissolute  person  who  lives  in  and  about  houses  of  ill-fame;  or, 

8.  Every  person  who  acts  as  a  runner  or  capper  for  attorneys  in  and  about 
police  courts  or  city  prisons,  in  incorporated  cities  or  cities  and  counties ;  or, 

9.  Every  common  prostitute  and  common  drunkard,  is  a  vagrant,  and  is  pun- 
ishable by  imprisonment  in  the  county  jail  not  exceeding  six  months.  [Amend- 
ment approved  March  19,  1891;  Stats.  1891,  p.  130;  in  effect  immediately.] 

» 

(262) 
Sec.  653^.  Any  appraiser,  appointed  by  virtue  of  section  one  thousand  four 
hundred  and  forty-four  of  the  Civil  Code  of  Procedure,  who  shall  accept  any 
fees,  reward,  or  compensation  other  than  that  provided  for  by  law,  from  any 
executor,  administrator,  trustee,  legatee,  next  of  kin  or  heir  of  any  decedent,  or 
from  any  other  person,  is  guilty  of  a  misdemeanor,  f  Xew  section  in  effect  March 
1,  1899.1 

(262) 
Sec.  653a.     Commissioners'  Amendment  unconstitutional. 


(262) 
Sec.  653c.     Commissioners'  Amendment  unconstitutional. 


(262) 
Sec.  653d.     Commissioners'  Amendment  unconstitutional. 


{262) 
See.  6o3e.     Commissioners'  Amendment  unconstitutional. 
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(263) 
Sec.  653f.     Commissioners'  Amendment  unconstitutional. 


(263) 
Sec.  663g.     Commissioners'  Amendment  unconstitutional. 


(263) 
Sec.  653h.     Commissioners'  Amendment  unconstitutional. 


(270) 
Sec.  675.  The  provisions  of  the  last  two  preceding  sectione  must  not  be  con- 
strued to  render  the  persons  therein  mentioned  incompetent  as  witnesses  upon 
the  trial  of  a  criminal  action  or  proceeding,  or  incapable  of  making  and  acknowl- 
edging a  sale  or  conveyance  of  property.  [Amendment  approved  March  30, 
1874;  Amendments  1873-74,  p.  435.     In  effect  July  1,  1874.] 

(282) 
Sec.  719.     The  organization  and  regulation  of  the  police,  in  the  cities  and 
town  of  this  State,  is  governed  by  special  laws. 

(284) 
Sec.  728.  When  there  is  an  unlawful  or  riotous  assembly  with  the  intent  to 
commit  a  felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  by  force 
the  laws  of  the  state  or  of  the  United  States,  and  the  fact  is  made  known  to  the 
governor,  by  any  justice  of  the  supreme  court,  or  the  judge  of  the  superior  court, 
or  sheriff  of  the  county,  or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of  Sacramento  and  San 
Francisco,  the  governor  may  issu6  an  order  directed  to  the  commanding  officer  of 
a  division  or  brigade  of  the  organized  National  Guard,  or  enrolled  militia  of 
the  State,  to  order  his  command,  or  such  part  thereof  as  may  be  necessary,  into 
active  service,  and  to  appear  at  a  time  and  place  thjerein  specified,  to  aid  the  civil 
authorities  in  suppressing  violence  and  enforcing  the  laws.  [Amendment  ap- 
proved April  12,  1880;  Amendments  1880,  p.  32.     In  effect  April  12,  1880.] 

ft 

(286) 
Sec.  737.  The  governor,  lieutenant-governor,  secretary  of  state,  controller, 
treasurer,  attorney  general,  surveyor  general,  chief  justice,  associate  justices  of 
the  supreme  court,  and  judges  of  the  superior  courts,  are  liable  to  impeachment 
for  any  misdemeanor  in  office.  [Amendment  approved  February  18,  1880; 
Amendments  1880,  3.     In  effect  February  18,  1880.] 

(286) 
Sec.  738.     All  impeachments  must  be  by  resolution  adopted,  originated  in, 
and  conducted  by  managers  elected  by  the  assembly,  who  must  prepare  articles 
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of  impeachment,  present  them  at  the  bar  of  the  senate,  and  proseente  the  same. 
The  trial  must  be  had  before  the  senate,  sitting  as  a  court  of  impeachment. 


(289) 
Sec.  T58.     An  accusation  in  writing  against  any  district,  county,  township,  or 
municipal  officer,  for  willful  or  corrupt  misconduct  in  office,  may  be  presented  by 
the  grand  jury  of  the  county  for  or  in  which  the  officer  accused  is  elected  or  ap- 
pointed. 

(291) 
Sec.  769.     Upon  a  conviction,  the  court  must,  at  such  time  as  it  mAy  appoint, 
pronounce  judgment  that  the  defendant  be  removed  from  office ;  but,  to  warrant 
a  removal,  the  judgment  must  be  entered  upon  the  minutes,  and  the  causes  of 
removal  must  be  assigned  therein. 


(291) 
Sec.  772.  When  an  accusation  in  writing,  verified  by  the  oath  of  any  person, 
is  presented  to  a  superior  court,  alleging  that  any  officer  within  the  jurisdiction 
of  the  court  has  been  guilty  of  charging  and  collecting  illegal  fees  for  services 
rendered,  or  to  be  rendered,  in  his  office,  or  has  refused  or  tieglected  to  perform 
the  official  duties  pertaining  to  his  office,  the  court  must  cite  the  party  charged 
to  appear  before  the  court  at  a  time  not  more  than  ten  or  less  than  five  days 
from  the  time  the  accusation  was  presented ;  and  on  that  day,  or  some  other  sub- 
sequent day  not  more  than  twenty  days  from  that  on  which  the  accusation  was 
presented,  must  proceed  to  hear,  in  a  summary  manner,  the  accusation,  and  evi- 
dence offered  in  support  of  the  same,  and  the  answer  and  evidence  offered  by 
the  party  accused;  and  if,  on  such  hearing,  it  appears  that  the  charge  is  sus- 
tained, the  court  must  enter  a  decree  that  the  party  accused  be  deprived  of  his 
office,  and  must  enter  a  judgment  for  five  hundred  dollars  in  favor  of  the  in- 
former, and  such  costs  -as  are  allowed  in  civil  cases.  [Amendment  approved 
April  12,  1880;  Amendments  1880,  33.     In  effect  April  12,  1880.] 


(294) 
Sec.  777.     Every  person  is  liable  to  punishment  by  the  laws  of  this  state,  for 
a  public  offense  committed  by  him  therein,  except  where  it  is  by  law  cognizable 
exolusivelv  in  the  courts  of  the  United  States. 


(295) 
Sec.  778a.     Commissioners'  Amendment  unconstitutional. 


(295) 
Sec.  778b.     Commissioners'  Amendment  unconstitutional. 
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(297) 
Sec.  784.     The  jurisdiction  of  a  criminal  action — 

1.  For  forcibly  and  without  lawful  authority  seizing  and  confining  another,  or 
inveigling  or  kidnaping  him,  with  intent,  against  his  will,  to  cause  him  to  be 
secretly  confined  or  imprisoned  in  this  state,  or  to  be  sent  out  of  the  state,  or 
from  one  county  to  another  or  to  be  sold  as  a  slave,  or  in  any  way  held  to  service ; 
or,  I 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age  of  twelve  years, 
with  intent  to  detain  and  conceal  it  from  its  parent,  guardian,  or  other  person 
having  the  lawful  charge  of  the  child;  or, 

3.  For  inveigling,  enticing,  or  taking  away  an  unmarried  female  of  previous 
chaste  character,  under  the  age  of  twenty-five  years,  for  the  purpose  of  prostitu- 
tion; or, 

4.  For  taking  away  any  female,  under  the  age  of  sixteen  years,  from  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  either  for  the  purpose  of  concubinage  or  prostitution; 

— is  in  the  county  in  which  the  offense  is  committed,  or  out  of  which  the  person 
upon  whom  the  offense  was  committed  may,  in  the  commission  of  the  offense, 
have  been  brought,  or  in  which  an  act  was  done  by  the  defendant  in  instigating, 
procuring,  promoting,  or  aiding  in  the  commission  of  the  offense,  or  in  abetting 
the  parties  concerned  therein.  [Amendment  approved  April  9,  1880;  Amend- 
ments 1880,  11.     In  effect  April  9, 1880.]  ^ 


(298) 
Sec.  789.  The  jurisdiction  of  a  criminal  action  for  stealing  in  any  other  state 
the  property  of  another,  or  receiving  it,  knowing  it  to  have  beeh  stolen,  and 
bringing  the  same  into  this  state,  is  in  any  county  into  or  through  which  such 
stolen  property  has  been  brought.  [Amendment  approved  April  9,  1880; 
Amendments  1880, 11.     In  effect  April  9, 1880.] 


(305) 
Sec.  811.  When  an  information  is  laid  before  a  magistrate  of  the  commis- 
sion of  a  public  offense,  triable  within  the  county,  he  must  examine  on  oath 
the  informant  or  prosecutor,  and  any  witnesses  he  may  produce,  and  take  their 
depositions  in  writing,  and  cause  them  to  be  subscribed  by  the  parties  making 
them. 

(311) 
Sec.  83G.     A  peace  officer  may  make  an  arrest  in  obedience  to  a  warrant  de- 
livered to  him,  or  may,  without  a  warrant,  arrest  a  person — 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  When  a  person  arrested  has  committed  a  felony,  although  not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable  cause  for 
1)elieving  the  person  arrested  to  have  committed  it. 
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4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the  commission  of  a  felony 
by  the  party  arrested.  ' 

5.  At  night,  when  there  is  reasonable  cause  to  believe  that  he  has  committed  a 
felony. 

(313) 
Sec.  840.    If  the  oflfense  charged  is  a  felony,  the  arrest  may  be  made  on  any 
dsLj,  and  at  any  time  of  day  or  night.     If  it  is  a  misdemeanor,  the  arrest  cannot 
be  made  at  night,  unless  upon  the  direction  of  the  magistrate,  indorsed  upon  the 
warrant. 

(321) 
Sec.  872.  If,  however,  it  appears  from  the  examination  that  a  public  offense 
has  been  committed,  and  there  is  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  must  make  or  indorse  on  the  deposition  an  order, 
signed  by  him,  to  tlie  following  effect:  ^"It  appearing  to  me  that  the  offense, 
in  the  within  depositions  mentioned  (or  any  offense,  according  to  the  fact,  stat- 
ing generally  the  nature  thereof)  has  been  committed,  and  that  there  is  sufficient 
cause  to  believe  the  within  named  A   B   guilty  thereof,  I  order  that  he  be  held 

to  answer  to  the  same,  and  committed  to  the  sheriff  of  the  county  of  .'^ 

[Amendment  approved  April  15,  1880;  Amendments  1880,  p.  37.     In  effect 
April  15,  1880.] 

(324) 
Sec.  882.  When,  however,  it  satisfactorily  appears  by  examination,  on  oath, 
of  the  witness,  or  any  other  person,  that  the  witness  is  unable  to  procure  sureties, 
he  may  be  forthwith  conditionally  examined  on  behalf  of  the  people.  Such^ 
examination  must  be  by  question  and  answer,  in  presence  of  the  defendant,  or 
after  notice  to  him,  if  on  bail,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this  code  to  be  conducted, 
and  the  witness  thereupon  be  discharged;  but  this  section  does  not  apply  to  an 
accomplice  in  the  commission  of  the  offense  charged.  [Amendment  approved 
March  14,  1878;  Amendments  1877-78,  122.     In  effect  March  14,  1878.] 

(325) 
Sec.  889.     When  the  proceedings  are  had  for  the  removal  of  district,  county, 
municipal,  or  township  officers,  they  may  be  commenced  by  an  accusation  or  in- 
formation, in  wTiting,  as  provided  in  sections  seven  hundred  and  fifty-eight  and 
seven  hundred  and  seventy-two. 

(325) 
Sec.  890.     All   accusations,   informations,   or   indictments   against   district, 
county,  municipal,  and  township  officers,  must  be  found  or  filed  in  the  superior 
court.     [Amendment  approved  April  12,  1880;  Amendments  1880,  34.     In  ef- 
fect April  12th,  1880.] 
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(329) 
Sec.  906.     The  grand  jury  must  then  retire  to  a  private  room,  and  inquire  into 
the  offenses  cognizable  by  them.   On  the  completion  of  the  business  before  them, 
they  must  be  discharged  by  the  court ;  but,  whether  the  business  is  completed  or 
not,  they  are  discharged  by  the  final  adjournment  of  the  court. 

(329) 
Sec.  907.     If  an  offense  is  committed  during  the  sitting  of  the  court,  after  the 
discharge  of  the  grand  jury,  the  court  may,  in  its  discretion,  direct  an  order  to 
be  entered  that  the  sheriff  summon  another  grand  jury. 


(329) 
Sec.  908.  The  order  must  require  the  sheriff  to  summon  at  least  nineteen  per- 
sons, qualified  to  serve  as  grand  jurors,  to  appear  at  a  time  specified,  and  a  copy 
thereof,  under  the  seal  of  the  court,  must  by  the  clerk  be  delivered  to  the  sheriff. 
[Amendment  approved  March  16,  1889;  Stats.  1889,  214.  In  effect  March  16, 
1889.] 

(329) 
Sec.  909.     The  sheriff  must  execute  the  order  and  return  it,  with  a  list  of  names 
of  the  persons  summoned. 

(329) 
Sec.  910.     At  the  time  appointed  the  list  must  be  called  over,  and  the  names 
of  those  in  attendance  be  written  by  the  clerk  on  separate  ballots  and  put  into  a 
box,  from  which  a  grand  jury  must  be  drawn. 


(330) 
Sec.  915.     The  grand  jury  must  inquire  into  all  public  offenses  committed  or 
triable  within  the  county,  and  present  them  to  the  court,  either  by  presentment 
or  by  indictment. 


(331) 
Sec.  916.     A  presentment  i^  an  informal  statement  in  >vriting,  by  the  grand 
jury,  representing  to  the  court  that  a  public  offense  has  been  committed  which 
is  triable  in  the    county,  and  that  there  is  reasonable  ground  for  believing  that 
a  particular  individual  named  or  described  therein  has  committed  it. 

(331) 
Sec.  919.     In  the  investigation  of  a  charge  for  the  purpose  of  either  present- 
ment or  indictment,  the  grand  jury  can  receive  no  other  evidence  than  such  as 
is  given  by  witnesses  produced  and  sworn  before  them,  or  furnished  by  legal 
documentary  evidence,  or  the  deposition  of  a  witness  in  the  cases  mentioned  in 
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the  third  subdivision  of  section  six  hundred  and  eighty-six.  The  grand  jurj 
can  receive  none  bnt  legal  evidence,  and  the  best  evidence  in  degree,  to  the  exclu- 
sion of  hearsay  or  secondar}'  evidence. 

(332) 
Sec.  923.  The  grand  jury  must  inquire  into  the  case  of  every  person  im- 
prisoned in  the  jail  of  the  county  on  a  criminal  charge  and  not  indicted;  into 
the  condition  and  management  of  the  public  prisons  within  the  county;  and  into 
the  willful  and  cornipt  misconduct  in  oflBce  of  public  oflBcers  of  every  description 
within  the  count  v. 


(333) 
Sec.  925.  The  grand  jury  may,  at  all  times,  ask  the  advice  of  the  court,  or 
the  judge  thereof,  or  of  the  district  attorney;  but  unless  such  advice  is  asked, 
the  judge  of  the  court  must  not  be  present  during  the  sessions  of  the  grand  jury. 
The  district  attorney  of  the  county  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  or  advice  relative  to  any  matter  cog- 
nizable by  them,  and  may  interrogate  witnesses  before  them  whenever  he  thinks 
it  necessary;  the  grand  jury,  on  the  demand  of  the  district  attorney,  whenever 
criminal  causes  are  being  investigated  before  them,  must  appoint  a  competent 
stenographic  reporter  to  report  the  testimony  that  may  be  given  in  such  causes 
in  shorthand,  and  reduce  the  same  afterward,  upon  the  request  of  the  said  district 
attorney,  to  longhand;  a  copy  of  the  said  testimony  so  taken  must  be  delivered 
to  the  defendant  in  any  such  criminal  cause  upon  the  arraignment  after  indict- 
ment of  the  said  defendant;  the  services  of  the  said  stenographic  reporter  is 
hereby  constituted  a  charge  against  the  county  wherein  the  said  grand  jury 
may  be  impaneled ;  no  oMier  person  than  above  specified  is  permitted  to  be  present 
during  the  session  of  the  grand  jury,  except  the  members  and  witnesses  actually 
under  examination,  and  no  person  must  be  permitted  to  be  present  during 
the  expression  of  their  opinions,  or  giving  their  votes  upon  any  matter  before 
them.  [Amendment  approved  March  2T,  1897;  Stats.  1897,  c.  142.  In  effect 
immediately.] 

(335) 
Sec.  931.     A  presentment  cannot  be  found  without  the  concurrence  of  at 
least  twelve  grand  jurors      When  so  found,  it  must  be  signed  by  the  foreman. 

(335) 
Sec.  932.     The  presentment,  when  found,  must  be  presented  by  the  foreman, 
in  presence  of  the  grand  jury,  to  the  court,  and  must  be  filed  with  the  clerk. 

(335) 
Sec.  933.     If  the  facts  stated  in  the  presentment  constitute  a  public  offense, 
triable  in  the  count v,  the  court  must  direct  the  clerk  to  issue  a  bench-warrant  for 
the  arrest  of  the  defendant. 


Amekdmexts  to  Penal  Code.  '  38 

(336) 
Sec.  934.     The  clerk,  on  the  application  of  the  judge  or  district  attorney,  may 
accordingly,  at  any  time  after  the  order,  whether  the  court  be  sitting  or  not,  issue 
a  bench-warrant,  under  his  signature  and  the  seal  of  the  court,  into  one  or  more 
counties. 

.    (335) 
Sec.  935.     The  bench-warrant,  upon  presentment,  must  be  substantially  in 

the  following  form :  County  of .     The  People  of  the  State  of  California 

to  any  sheriff,  constable,  marshal,  or  policeman  in  this  state:  A  presentment 

having  been  made  on  the day  of  — ; ,  eighteen ,  to  the  supe- 

rior  court  of  the  county  of ,  charging  C   D   with  the  crime  of y 

(designating  it  generally)  you  are  therefore  commanded  forthwith  to  arrest 
the  above-nanjed  C  D;  and  to  take  him  before  E  F,  a  magistrate  of  this 
county ;  or,  in  case  of  his  absence  or  inability  to  act,  before  the  nearest  and  most 
accessible  magistrate  in  this  county.     Given  under  my  hand,  with  the  seal  of 

said  court  affixed,  this day  of ,  A.  D.  eighteen .     By  order 

of  the  court.     [Seal]     6  H,  clerk.     [In  effect  April  1^,  1880.] 


(335) 
Sec.  936.     The  bench-warrant  may  be  served  in  any  county,  and  the  officer 
serving  it  must  proceed  thereon  as  upon  a  warrant  of  arrest  on  an  information, 
except  that  when  served  in  another  county,  it  need  not  be  indorsed  by  a  magis- 
trate of  that  county. 

(335) 
Sec.  937.     The  magistrate,  when  the  defendant  is  brought  before  him,  must 
proceed  upon  the  charges  contained  in  the  presentment,  in  the  same  manner  as 
upon  a  warrant  of  arrest  on  an  information. 


(338) 
Sec.  946.     Commissioners^  Amendment  unconstitutional. 


(342) 
Sec.  954.  The  indictment  or  information  must  charge  but  one  offense,  but 
the  same  offense  may  be  set  forth  in  different  forms  under  different  counts, 
and,  when  the  offense  may  be  committed  by  the  use  of  different  means,  the 
means  may  be  alleged  in  the  alternative  in  the  same  count.  [Amendment  ap- 
proved April  9,  1880;  Amendments  1880,  p.  13.     In  effect  April  9,  1880.] 


(353) 
Sec.  969.     Commissioners'  Amendment  unconstitutional. 
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(363) 
See.  1004.     The  defendant  may  demur  to  the  indictment  or  information, 
when  it  appears  upon  the  face  thereof,  either — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it  was  found  had  no  legal 
authority  to  inquire  into  the  offense  charged,  by  reason  of  its  not  being  within 
the  legal  jurisdiction  of  the  county;  or,  if  an  information,  that  the  court  has 
no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  not  substantially,  conform  to  the  requirement  of  sections  nine 
hundred  and  fifty,  nine  hundred  and  fifty-one,  and  nine  hundred  and  fifty-two. 

3.  That  more  than  one  offense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  offense. 

5.  That  it  contains  any  matter,  which,  if  true,  would  constitute  a  legal  jus- 
tification or  excuse  of  the  offense  charged,  or  other  legal  bar  to  the  prosecution. 
[Amendment  approved  April  9,  1880;  Amendments  1880,  p.  18.  In  effect  April 
9,  1880.] 

(365) 
Sec.  1008.  If  the  demurrer  is  allowed,  the  judgment  is  final  upon  the  indict- 
ment or  information  demurred  to,  and  is  a  bar  to,  another  prosecution  for  the 
same  offense,  unless  the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided-  in  a  new  indictment  or  information, 
directs  the  case  to  be  submitted  to  another  grand  jury,  or  directs  a  new  infor- 
mation to  be  filed;  provided,  that  after  such  order  of  resubmission,  the  de- 
fendant may  be  examined  before  a  magistrate,  and  discharged  or  committed 
by  him,  as  in  other  cases.  [Amendment  approved  April  9,  1880;  Amendments 
1880,  p.  18.     In  effect  April  9,  1880.] 


(370) 
Sec.  1020.     All  matters  of  fact  tending  to  establish  a  defense,  other  than  that 
specified  in  the  third  and  fourth  subdivisions  of  section  one  thousand  and  six- 
teen, may  be  given  in  evidence  under  a  plea  of  not  guilty.     [Amendment  ap- 
proved April  26,  1880;  Amendments  1880,  p.  44.     In  effect  April  26,  1880.] 


(371) 
Sec.  1025.     Commissioners'  Amendment  unconstitutional. 


(372) 
Sec.  1029.  When  an  indictment  is  found,  or  an  information  filed  in  a  su- 
perior court  against  a  judge  thereof,  a  certificates  of  that  fact  must  be  trans- 
mitted by  the  clerk  to  the  governor,  who  shall  thereupon  designate  and  direct 
a  judge  of  the  superior  court  of  another  county  to  preside  at  the  trial  of  such 
indictment  or  information,  and  hear  and  determine  all  pleas  and  motions 
affecting  the  defendant  thereunder  before  and  after  judgment.  [Amendment 
approved  March  12,  1880;  Amendments  1880,  p.  6.     In  effect  March  12,  1880.] 
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(372) 

Sec.  1033.  A  criminal  action  mav  be  removed  from  the  court  in  which  it 
is  pending: 

First. — On  the  application  of  the  defendant,  on  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  action  is  pending. 

Second. — On  the  application  of  the  district  attorney,  on  the  ground  that  from 
any  cause  no  jury  can  be  obtained  for  the  trial  of  the  defendant  in  the  county 
where  the  action  is  pending.  [Amendment  approved  March  9,  1887;  Stats. 
1887,  p.  61.     In  effect  March  9, 1887.] 

(373) 
Sec.  1034.  The  application  must  be  made  in  open  court  and  in  writing,  veri- 
fied by  the  affidavit  of  the  defendant  or  of  the  district  attorney,  as  the  case  may 
be,  a  copy  of  which  application  must  be  served  upon  the  attorney  of  the  ad- 
verse party  at  least  one  day  prior  to  the  hearing  of  the  application.  When- 
ever the  affidavit  of  the  defendant  shows  that  he  cannot  safely  appear  in  per- 
son to  make  such  application,  because  popular  prejudice  is  so  great  as  to  en- 
danger his  personal  safety,  and  such  statement  is  sustained  by  other  testimony, 
such  application  may  be  made  by  his  attorney,  and  shall  be  heard  and  deter- 
mined in  the  absence  of  the  defendant,  notwithstanding  the  charge  then  pend- 
ing against  him  be  a  felony,  and  he  has  not  at  the  time  of  such  application 
been  arrested  or  given  bail,  or  been  arraigned,  or  pleaded,  or  demurred  to  the 
indictment  or  information.     [In  effect  March  9,  1887.] 


(413) 
Sec.  1103a.     Commissioners'  Amendment  unconstitutional. 


(415) 
Sec.  1108.  Upon  a  trial  for  procuring  or  attempting  to  procure  an  abortion, 
or  aiding  or  assisting  therein,  or  for  inveigling,  enticing,  or  taking  away  an 
unmarried  female  of  previous  chaste  character,  under  the  age  of  twenty-five 
years,  for  the  purpose  of  prostitution,  or  aiding  or  assisting  therein,  the  de- 
fendant cannot  be  convicted  upon  the  testimony  of  the  woman  upon  or  with 
whom  the  offense  was  committed,  unless  she  is  corroborated  by  other  evidence. 

(416) 
Sec.  1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat  or  defraud  an- 
other designedly,  by  any  false  pretense,  obtained  the  signature  of  any  person  to 
a  written  instrument,  or  having  obtained  from  any  person  any  money,  personal 
property,  or  valuable  thing,  the  defendant  cannot  be  convicted  if  the  false  pre- 
tense was  expressed  in  language  unaccompanied  by  a  false  token  or  writing, 
unless  the  pretense,  or  some  note  or  memorandum  thereof,  be  in  writing,  sub- 
scribed by  or  in  the  handwriting  of  the  defendant,  or  unless  the  pretense  be 
proven  by  the  testimony  of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances;  but  this  section  shall  not  apply  to  a  prosecution  for 
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falsely  representing  or  personating  another,  and,  in  such  assumed  character, 
marrying,  or  receiving  any  money  or  property. 


(418) 
Sec.  1112.     Commissioners'  Amendment  unconstitutional. 


(422) 
Sec.  1125.     On  a  trial  for  libel,  the  jury  has  the  right  to  determine  the 
law  and  the  fact.     [Amendment  approved  April  9,  1880;  Amendments  1880, 
p.  23.     In  efiEect  April  9,  1880.] 

(429) 
Sec.  1147.  When  the  jury  have  agreed  upon  their  verdict,  they  must  be  con- 
ducted into  court  by  the  oflBcer  having  them  in  charge.  Their  names  must  then 
be  called,  and  if  all  do  not  appear,  the  rest  must  be  discharged  without  giving  a 
verdict.  In  that  case  the  action  may  be  again  tried  at  the  same  or  another 
term. 


(436) 
Sec.  1167.  If  the  jury  render  a  verdict  of  acquittal  on  the  ground  of  in- 
sanity, the  court  may  order  a  jury  to  be  summoned  from  the  jury  list  of  the 
county  to  inquire  whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  witnesses  to  be  summoned  who  testified  on  the  trial,  and 
other  witnesses,  and  direct  the  district  attorney  to  conduct  the  proceedings,  and 
counsel  may  appear  for  the  defendant.  The  court  may  direct  the  sherifiE  to  take 
the  defendant  and  retain  him  in  custody  until  the  question  of  continuing  in- 
sanity is  determined.  If  the  jury  find  the  defendant  insane,  he  shall  be  com- 
mitted by^  the  sheriff  to  the  state  insane  asylum.  If  the  jury  find  the  defend- 
ant sane,  he  shall  be  discharged.  [New  section  approved  March  30,  1874; 
Ariiendments  1873-74,  p.  446.     In  effect  July  1,  1874.] 


(437) 
Sec.  1170.     The  Commissioners'  Amendment  to  this  section  on  page  437  be- 
ing unconstitutional,  the  section  of  the  same  number  on  the  same  page  is  the 
one  in  force. 


(439) 
Sec.  1171.  When  a  party  desires  to  have  the  exceptions  taken  at  the  trial 
settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must  be  prepared  l)y  him 
and  presented,  upon  notice  of  at  least  two  days  to  the  district  attorney,  to  the 
judge  for  settlement  within  ten  days  after  judgment  has  been  rendered  against 
him,  unless  further  time  is  granted  by  the  judge,  or  by  a  justice  of  the  supreme 
court,  or  within  that  period  the  draft  must  be  delivered  to  the  clerk  of  the 
court  for  the  judge.     When  received  by  the  clerk,  he  must  deliver  it  to  the 
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Judge,  or  transmit  it  to  hira  at  the  earliest  period  practicable.  When  settled, 
the  bill  must  be  signed  by  the  judge  and  filed  with  the  clerk  of  the  court. 
[Amendment  approved  February  18/1881;  Stats.  1881,  p.  6.] 


(442) 
Sec.  1174.  Where  a  party  desires  to  have  the  exceptions  mentioned  in  the 
last  two  sections  settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must  be  pre- 
pared by  him  and  presented,  upon  notice  of  at  least  two  days  to  the  adverse 
party,  to  the  judge,  for  settlement,  within  ten  days  after  the  order  or  ruling 
complained  of  is  made,  unless  further  time  is  granted  by  the  judge,  or  by  a 
justice  of  the  supreme  court,  or  within  that  period  the  draft  must  be  delivered 
to  the  clerk  of  the  court  for  the  judge.  When  received  by  the  clerk,  he  must 
deliver  it  to  the  judge,  or  transmit  it  to  him  at  the  earliest  period  practicable. 
When  settled,  the  bill  must  be  signed  by  the  judge,  and  filed  with  the  clerk 
of  the  court.  If  the  judge  in  any  case  refuses  to  allow  an  exception  in  accord- 
ance with  the  facts,  the  party  desiring  the  bill  settled  may  apply  by  petition 
to  the  supreme  court  to  prove  the  same,  the  application  may  be  made  in  the 
mode  and  manner,  and  under  such  regulations  as  that  court  may  prescribe;  and 
the  bill, , when  proven,  must  be  certified  by  the  chief  justice  as  correct,  and 
filed  with  the  clerk  of  the  court  in  which  the  action  was  tried,  and  when  so 
filed,  it  has  the  same  force  and  effect  as  if  settled  by  the  judge  who  tried  the 
cause.  If  the  judge  who  pi*osided  at  the  trial  ceases  to  hold  office  before  the 
bill  is  tendered  or  settled,  he  may  nevertheless  settle  such  bill,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the*  supreme  court  to  prove  the*  same. 
[Amendment  approved  March  30,  1874;  Amendments  1873-74,  p.  448.  In 
effect  July  1, 1874.] 

(443) 
Sec.  1176.  When  written  charges  have  been  presented,  given,  or  refused, 
or  when  the  charges  have  been  taken  down  by  the  reporter,  the  questions  pre- 
sented in  such  charges  need  not  be  excepted  to  or  embodied  in  a  bill  of  excep- 
tions, but  the  written  charges  or  the  report,  with  the  indorsements  showing 
the  action  of  the  court,  form  part  of  the  record,  and  any  error  in  the  decision 
of  the  court  thereon  may  be  taken  advantage  of  on  appeal,  in  like  manner 
as  if  presented  in  a  bill  of  exceptions. 

(447) 
Sec.  1182.     The  application  for  a  new  trial  must  be  made  before  judgment 


(448) 
Sec.  1185.  A  motion  in  arrest  of  judgment  is  an  application  on  the  part 
of  the  defendant  that  no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty, 
or  on  a  verdict  against  the  defendant,  on  a  plea  of  a  former  conviction  or  ac- 
quittal. It  may  be  founded  on  any  of  the  defects  in  the  indictment  or  infor- 
mation mentioned  in  section  one  thousand  and  four,  unless  the  objection  has 
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been  waived  by  a  failure  to  demur,  and  must  be  made  before  or  at  the  time  the 
defendant  is  called  for  judgment.  [Amendment  approved  April  9,  1880; 
Amendments  1880,  p.  25.     In  eflfeet  April  9,  1880.] 

(448) 
Sec.  1186.     The  court  may  also,  on  its  own  view  of  any  of  these  defects, 
arrest  the  judgment  without  motion. 

(449) 
Sec.  1187.     The  effect  of  allowing  a  motion  in  arrest  of  judgment  is  to  place 
the  defendant  in  the  same  situation  in  which  he  was  before  the  indictment  was 
found  or  information  filed.     [Amendment  approved  April  9,  1880;  Amend- 
ments 1880,  p.  25.     In  effect  April  9,  1880.] 

(449) 
Sec.  1188.  If,  from  the  evidence  on  the  trial,  there  is  reason  to  believe  the 
defendant  guilty,  and  a  new  indictment  or  information  can  be  framed  upon 
which  he  may  be  convicted,  the  court  may  order  him  to  be  recommitted  to  the 
officer  of  the  proper  county,  or  admitted  to  bail  anew,  to  answer  the  new  in- 
dictment or  information.  If  the  evidence  shows  him  guilty  of  another  offense, 
he  must  be  committed  or  held  thereon,  and  in  neither  case  shall  the  verdict  be 
a  bar  to  another  prosecution.  But  if  no  evidence  appears  sufficient  to  charge 
him  with  any  offense,  he  must,  if  in  custody,  be  discharged;  or  if  admitted 
to  bail,  his  bail  is  exonerated;  or  if  money  has  been  deposited  instead  of  bail, 
it  must  be  refunded  to  the  defendant;  and  the  arrest  of  judgment  shall  operate 
as  an  acquittal  of  the  charge  upon  which  the  indictment  or  information  was 
founded.  [Amendment  approved  April  9,  1880;  Amendments  1880,  p.  25.  In 
effect  April  9,  1880.] 

(450) 
Sec.  1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the 
defendant  on  the  plea  of  a  former  conviction  or  acquittal,  if  the  judgment  be 
not  arrested  or  a  new  trial  granted,  the  court  must  appoint  a  time  for  pronounc- 
ing judgment,  which,  in  cases  of  felony,  must  be  at  least  two  days  after  the 
verdict,  if  the  court  intend  to  remain  in  session  so  long;  but  if  not,  then  at  as 
remote  a  time  as  can  reasonably  be  allowed.  [Amendment  approved  March  30, 
1874;  Amendments  1873-74,  p.  449.     In  effect  July  1,  1874.] 

■ 

(452) 
See.  1201.  He  may  show,  for  cause  against  the  judgment: 
1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there  is  reasonable 
ground  for  believing  him  to  be  insane,  the  question  of  insanity  must  be  tried 
as  provided  in  chapter  six,  title  ten,  part  two  of  this  code.  If,  upon  the  trial 
of  that  question,  the  jury  find  that  he  is  sane,  judgment  must  be  pronounced, 
but  if  they  find  him  insane,  he  must  be  committed  to  the  state  lunatic  asylum 
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until  he  becomes  sane;  and  when  notice  is  given  of  that  fact,  as  provided  in 
section  one  thousand  three  hundred  and  seventy-two,  he  must  be  brought  before 
the  court  for  judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment  or  for  a 
new  trial;  in  which  case  the  court  may,  in  its  discretion,  order  the  judgment 
to  be  deferred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment 
or  for  a  new  trial. 

(456) 
Sec.  1206.     A  judgment  that  the  defendant  pay  a  fine  constitutes  a  lien,  in 
like  manner  as  a  judgment  for  money  rendered  in  a  civil  action. 

(456) 
Sec.  1207.  When  judgment  upon  a  conviction  is  rendered,  the  clerk  must 
enter  the  same  in  the  minutes,  stating  briefly  the  offense  for  which  the  convic- 
tion was  had,  and  the  fact  of  a  prior  conviction,  (if  one)  and  must,  within  five 
days,  annex  together  and  file  the  following  papers,  which  will  constitute  a  record 
of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

J.  The  charges  given  or  refused,  and  the  indorsements  thereon.     And, 
4.  A  copy  of  the  judgment.     [Amendment  approved  April  9,  1880;  Amend- 
ments 1880,  p.  26.    In  effect  April  9,  1880.] 


(457) 
Sec.  1214.     If  the  judgment  is  for  a  fine  alone,  execution  may  be  issued  there- 
on as  on  a  judgment  in  a  civil  action. 


(458) 
Sec.  1216.  If  the  judgment  is  for  imprisonment  in  the  state  prison,  the 
sheriff  of  the  county  must,  upon  receipt  of  a  certified  copy  thereof,  take  and 
deliver  the  defendant  to  the  warden  of  the  state  prison.  He  must  also  deliver 
to  the  warden  the  certified  copy  of  the  judgment,  and  take  from  the  warden  a 
receipt  for  the  defendant. 

(458) 
Sec.  1217.  When  judgment  of  death  is  rendered,  a  warrant,  signed  bv  tiie 
judge  and  attested  by  the  clerk,  under  the  seal  of  the  court,  must  be  drawn 
and  delivered  to  the  sheriff.  It  must  state  the  coaviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed,  which  must  not  be 
less  than  sixty  nor  more  than  ninety  days  from  the  time  of  judgment,  and 
must  direct  the  sheriff  to  deliver  the  defendant,  within  ten  davs  from  the  time 
of  judgment,  to  the  warden  of  one  of  the  state  prisons  of  this  state,  for  execu- 
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tion,  such  prison  to  be  designated  in  the  warrant.     [Amendment  approved 
March  31,  1891;  Stats.  1891,  p.  272.] 

(459) 
Sec.  1220.  No  judge,  court,  or  oflBcer,  other  than  the  governor,  can  suspend 
the  execution  of  a  judgment  of  death,  except  the  warden  of  the  state  prison  to 
whom  he  is  delivered  for  execution,  as  provided  in  the  six  succeeding  sections, 
unless  an  appeal  is  taken.  [Amendment  approved  March  31,  1891 ;  Stats.  1891, 
p.  273.] 


(459) 
Sec.  1221.  If,  after  judgment  of  death,  there  is  good  reason  to  suppose  that 
the  defendant  has  become  insane,  the  warden  of  the  state  prison  to  whom  he  is 
delivered  for  execution,  with  the  concurrence  of  the  judge  of  the  superior  court 
of  the  county  in  which  such  prison  is  situated,  may  summon  from  the  list  of 
jurors  selected  by  the  supervisors  for  the  year,  a  jury  of  twelve  persons,  to  in- 
quire into  the  supposed  insanity,  and  must  give  immediate  notice  thereof  to  the 
district  attorney  of  such  county.  [Amendment  approved  March  31,  1891 ;  Stats. 
1891,  p.  273.] 

(459) 
Sec.  1222.     The  district  attorney  must  attend  the  inquisition,  and  may  produce 
witnesses  before  the  jury,  for  which  purpose  he  may  issue  process  in  the  same 
manner  as  for  witnesses  to  attend  before  the  grand  jury,  and  disobedience  thereto 
may  be  punished  in  like  manner  as  disobedience  to  process  issued  by  the  court. 


(459) 
Sec.  1223.     A  certificate  of  the  inquisition  must  be  signed  by  the  jurors  and  the 
warden,  and  filed  with  the  clerk  of  the  superior  court  of  the  county  in  which  such 
state  prison  is  situated.     [Amendment  approved  March  31,  1891 ;  Stats.  1891,  p. 
273.] 

(469) 
Sec.  1224.  If  it  is  found  by  the  inquisition  that  the  defendant  is  sane,  the 
warden  must  execute  the  judgment  but  if  it  is  found  that  he  is  insane,  the  warden 
must  suspend  the  execution  of  the  judgment  until  he  receives  a  warrant  from  the 
governor,  or  from  the  judge  of  the  superior  court  of  the  county  in  which  such 
state  prison  is  situated,  directing  the  execution  of  the  judgment.  If  the  inquisi- 
tion finds  that  the  defendant  is  insane,  the  warden  must  immediately  transmit  it 
to  the  governor,  who  may,  when  the  defendant  becomes  sane,  issue  a  warrant  ap- 
pointing a  day  for  the  execution  of  the  judgment.  [Amendment  approved  March 
31,  1891;  Stats.  1891,  p.  273.] 
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(460) 
Sec.  1225.  If  there  is  good  reason  to  suppose  that  a  female  against  whom  a 
judgment  of  death  is  rendered  is  pregnant,  the  warden  of  the  state  prison  to 
whom  she  is  delivered  for  execution,  with  the  concurrence  of  the  superior  court 
of  the  county  in  which  such  state  prison  is  situated,  may  summon  a  jury  of  three 
physicians  to  inquire  into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  such  county,  and  the  provisions  of  sec- 
tions twelve  hundred  and  twenty-two  and  twelve  hundred  and  twenty-three  apply 
to  the  proceedings  upon  the  inquisition.  [Amendment  approved  March  31,  1891 ; 
Stats.  1891,  p.  273.] 

(460) 
Sec.  1226.  If  it  is  found  by  the  inquisition  that  the  female  is  not  pregnant, 
the  warden  must  execute  the  judgment;  if  it  is  found  that  she  is  pregnant,  the 
warden  must  suspend  the  execution  of  the  judgment,  and  transmit  the  inquisition 
to  the  governor.  When  the  governor  is  satisfied  that  the  female  is  no  longer 
pregnant,  he  may  issue  his  warrant  appointing  a  day  for  the  execution  of  the 
judgment.     [Amendment  approved  March  31,  1891;  Stats.  1891,  p.  274.] 


(460) 
Sec.  1227.  If  for  any  reason  a  judgment  of  death  has  not  been  executed, 
and  it  remains  in  force,  the  court  in  which  the  conviction  is  had,  on  the  ap- 
plication of  the  district  attorney  of  the  county  in  which  the  conviction  is  had, 
must  order  the  defendant  to  be  brought  before  it,  or  if  he  is  at  large,  a  warrant 
for  apprehension  may  be  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  reasons  exist  against  the 
execution  of  the  judgment,  must  make  an  order  that  the  warden  of  the  state 
prison  to  whom  the  sheriff  is  directed  to  deliver  the  defendant  shall  execute  the 
judgment  at  a  specified  time.  The  warden  must  execute  the  judgment  accord- 
ingly.    [Amendment  approved  March  31,  1891;  Stats.  1891,  p.  274.] 


(461) 
Sec.  1229.  A  judgment  of  death  must  be  executed  within  the  walls  of  one  of 
the  state  prisons  designated  by  the  court  by  which  judgment  is  rendered.  The 
warden  of  the  state  prison  where  the  execution  is  to  take  place  must  be  present 
at  the  execution,  and  must  invite  the  presence  of  a  physician,  the  attorney  general 
of  the  state,  and  at  least  twelve  reputable  citizens,  to  be  selected  by  him;  and 
he  shall,  at  the  request  of  the  defendant,  permit  such  ministers  of  the  gospel, 
not  exceeding  two,  as  the  defendant  may  name,  and  any  persons,  relatives,  or 
friends,  not  to  exceed  five,  to  be  present  at  the  execution,  together  with  such 
peace  officers  as  he  may  think  expedient,  to  witness  the  execution.  But  no  other 
persons  than  those  mentioned  in  this  section  can  be  present  at  the  execution, nor 
can  any  person  under  age  be  allowed  to  witness  the  same.  [Amendment  ap- 
proved March  31,  1891;  Stats.  1891,  p.  274.] 
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I 

(462) 
Sec.  1235.     Either  party  in  a  crin^inal  action  amounting  to  a  felony,  may  ap- 
peal to  the  supreme  court,  on  questionB  of  law  alone,  as  prescribed  in  this  chap- 
ter. 

(464) 
Sec.  1238.     An  appeal  may  be  taken  by  the  people: 
'1.  From  an  order  setting  aside  the  indictment  or  information; 

2.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the  indictment  or  in- 
formation ; 

3.  From  an  order  granting  a  new  trial; 

4.  From  an  order  arresting  judgment; 

5.  From  an  order  made  after  judgment,  affecting  the  substantial  rights  of 
the  people; 

6.  From  an  order  of  the  court  directing  the  jury  to  find  for  the  defendant 
[Amendment  approved  March  27,  1897;  Stats.  1897,  c.  135.  In  effect  im- 
mediately.] 

(465) 
Sec.  1239.     An  appeal  from  a  judgment  must  be  taken  within  one  year  af- 
ter its  rendition,  and  from  an  order,  within  sixty  days  after  it  is  made. 

(465) 
Sec.  1240.     An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered  or  filed,  a  notice  stating  the 
appeal  from  the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the  ad- 
verse party. 

(465) 
Sec.  1241.     If  personal  service  of  the  notice  cannot  be  made,  the  judge  of 
the  court  in  which  the  action  was  tried,  upon  proof  thereof,  may  make  an  order 
for  the  publication  of  the  notice  in  some  newspaper,  for  a  period  not  exceeding 
thirty  days.     Such  publication  is  equivalent  to  personal  service. 

(467) 
Sec.  1245.     If  before  the  granting  of  the  certificate,  the  judgment  has  com- 
menced, the  further  execution  thereof  is  suspended,  and  upon  service  of  a  copy 
of  such  certificate  the  defendant  must  be  restored,  by  the  officer  in  whose  custody 
.  he  is,  to  his  original  custody. 

(467) 
Sec.  1246.     Upon  the  appeal  being  taken,  the  clerk  of  the  court  with  whom  the 
notice  of  appeal  is  filed  must,  within  twenty  days  tliereafter,  in  case  the  bill  ot 
exceptions  has  been  settled  by  the  judge  before  the  giving  of  said  notice,  but  if 
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not,  then  within  twenty  days  from  the  settlement  of  the  bill  of  exceptions,  with- 
out charge,  transmit  to  the  clerk  of  the  appellate  court  fifteen  printed  copies  (one 
of  which  shall  be  certified  to  and  be  the  original)  of  the  notice  of  appeal,  the 
record,  and  of  all  bills  of  exceptions;  and,  upon  the  receipt  thereof,  the  clerk  of 
the  appellate  court  must  file  the  original,  and  dispose  of  the  copies  as  he  is  re- 
quired to  do  in  the  case  of  transcripts  on  appeal  in  civil  cases,  and  all  his  services 
as  provided  herein  must  be  without  charge.  The  clerk  of  the  lower  court  must 
also  within  the  time  above  specified  serve  printed  copies  of  the  above  named 
papers,  without  charge,  upon  the  defendanfs  attorney,  and  upon  the  attorney 
general.  The  printing  of  the  above  named  papers  is  a  county  charge.  [Amend- 
ment approved  March  19,  1889 ;  Stats.  1889,  p.  324.] 

(472) 
Sec.  1264.     When  the  judgment  of  the  appellate  court  is  given,  it  must  be 
entered  in  the  minutes,  and  a  certified  copy  of  the  entry  forthwith  remitted  to 
the  clerk  of  the  court  from  which  the  appeal  was  taken. 

(482) 
Sec.  1305.  If,  without  sufficient  excuse,  the  defendant  neglects  to  appear  for 
arraignment  or  for  trial  or  judgment,  or  upon  any  other  occasion  when  his  pres- 
ence in  court  may  be  lawfully  required,  or  to  surrender  himself  in  execution  of 
the  judgment,  the  court  must  direct  the  fact  to  be  entered  upon  its  minutes,  and 
the  undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time  before  the  final  adjourn- 
ment of  the  court,  the  defendant  or  his  bail  appear  and  satisfactorily  excuse 
his  neglect,  the  court  may  direct  the  forfeiture  of  the  undertaking  or  the  deposit 
to  be  discharged  upon  such  terms  as  may  be  just. 

(482) 
Sec.  1306.     If  the  forfeiture  is  not  discharged,  as  provided  in  the  last  section, 
the  district  attorney  may  at  any  time  after  the  adjournment  of  the  court  proceed 
by  action  only  against  the  bail  upon  their  undertaking. 

(483) 
Sec.  1307.     If,  by  reason  of  the  neglect  of  the  defendant  to  appear,  money 
deposited  instead  of  bail  is  forfeited,  and  the  forfeiture  is  not  discharged  or  re- 
mitted, the  clerk  with  whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited  to  the  county  treasurer. 

(497) 
Sec.  1328.     A  subpoena  may  be  served  by  any  person,  but  a  peace  officer  must 
serve  in  his  county  any  subpoena  delivered  to  him  for  service,  either  on  the  part 
of  the  people  or  of  the  defendant,  and  must,  without  delay,  make  a  written  re- 
turn of  the  service,  subscribed  by  him,  stating  the  time  and  place  of  service. 
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The  service  is  made  by  showing  the  original  to  the  witness  pers-onally,  and  inform- 
ing him  of  its  contents. 

(499) 
Sec.  1335.  When  a  defendant  has  been  held  to  answer  a  charge  for  a  public 
offense,  he  may,  either  before  or  after  an  indictment  or  information,  have  wit- 
nesses examined  conditionally,  on  his  behalf,  as  prescribed  in  fcis  chapter,  and 
not  otherwise.  [Amendment  approved  April  9,  1880;  Amendment  1880,  p. 
27.     In  effect  April  9,  1880.] 

(499) 
Sec.  1336.     When  a  material  witness  for  the  defendant  is  about  to  leave  the 
state,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for  apprehending 
that  he  will  be  unable  to  attend  the  trial,  the  defendant  may  apply  for  an  order 
that  the  witness  be  examined  conditionally. 


(499) 
Sec.  1337.     The  application  must  be  made  upon  affidavit,  stating — 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is  material 
to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to  af- 
ford reasonable  grounds  for  apprehending  that  he  will  not  be  able  to  attend  the 
trial. 

(600) 
Sec.  1338.     The  application  may  be  made  to  the  court,  or  to  a  judge  thereof, 
and  must  be  made  u]pon  three  days'  notice  to  the  district  attorney.     [Amend- 
ment approved  March  12,  1880;  Amendments  1880,  p.  5.     In  effect  March  12, 
1880.] 

(500) 
Sec.  1339.     If  the  court  or  judge  is  satisfied  that  the  examination  of  the  wit- 
ness is  necessary,  an  order  must  be  made  that  the  witness  be  examined  condition- 
ally, at  a  specified  time  and  place,  and  that  a  copy  of  the  order  be  served  on  the 
district  attorney,  within  a  specified  time  before  that  fixed  for  the  examination. 

(500) 
Sec.  1340.     The  order  must  direct  that  the  examination  be  taken  before  a 
magistrate  named  therein,  and  on  proof  being  furnished  to  such  magistrate  of 
service  upon  the  district  attorney  of  a  copy  of  the  order,  if  no  counsel  appear  on 
the  part  of  the  people,  the  examination  must  proceed. 
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(600) 
Sec.  1341.  If  the  district  attorney  or  other  counsel  appear  on  behalf  of  the 
people,  and  it  is  shown  to  the  satisfaction  of  the  magistrate,  by  affidavit  or  other 
proof,  or  on  the  examination  of  the  witness,  that  he  is  not  about  to  leave  the 
state,  or  is  not  sick  or  infirm,  or  that  the  application  was  made  to  avoid  the  ex- 
amination of  the  witness  on  the  trial,  the  examination  cannot  take  place ;  other- 
wise it  must  proceed. 

(607) 
Sec.  1370.  If  the  jury  find  the  defendant  sane,  the  trial  must  proceed,  or 
judgment  be  pronounced,  as  the  case  may  be.  If  the  jury  find  the  defendant  in- 
sane, the  trial  or  judgment  must  be  suspended  until  he  becomes  sane,  and  the 
court  must  order  that  he  be  in  the  meantime  committed  by  the  sherifl^  to  the 
state  insane  asylum,  and  that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.  [Amendment  approved  April  9,  1880;  Amendments  1880,  p.  29.  In 
effect  April  9,  1880.] 


(508) 
Sec.  1372.  If  the  defendant  is  received  into  the  asylimi,  he  must  be  detained 
there  until  he  becomes  sane.  When  he  becomes  sane,  the  superintendent  must 
give  notice  of  that  fact  to  the  sheriff  and  district  attorney  of  the  county.  The 
sheriff  must  thereupon,  without  delay,  bring  the  defendant  from  the  asylum,  and 
place  him  in  proper  custody  until  he  is  brought  to  trial  or  judgment,  as  the  case 
may  be,  or  is  legally  discharged. 


(508) 
Sec.  1373.  The  expenses  of  sending  the  defendant  to  the  asylum,  of  keeping 
him  there,  and  of  bringing  him  back,  are  in  the  first  instance  chargeable  to  the 
county  in  which  the  indictment  was  found,  or  information  filed ;  but  the  county 
may  recover  them  from  the  estate  of  the  defendant,  if  he  have  any,  or  from  a 
relative,  town,  city,  or  county  bound  to  provide  for  and  maintain  him  elsewhere. 
[Amendment  approved  April  9,  1880;  Amendments  1880,  29.  In  effect  April 
9,  1880.] 

(511) 
Sec.  1388.  Final  judgment  may  be  suspended  on  any  conviction,  charge,  or 
prosecution  for  misdemeanor  or  felony,  where  in  the  judgment  of  the  court  in 
which  such  proceeding  is  pending  there  is  a  reasonable  ground  to  believe  that 
such  minor  may  be  reformed,  and  that  a  commitment  to  prison  would  work  mani- 
fest injury  in  the  premises.  Such  suspension  may  be  for  as  long  a  period  as  the 
circumstances  of  the  case  may  seem  to  warrant,  and  subject  to  the  following 
further  provisions:  During  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitations  as  may  seem  advisable, 
commit  such  minor  to  the  custody  of  the  officers  or  managers  of  any  strictly 
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nonsectarian  charitable  corporation  conducted  for  the  purpose  of  reclaiming 
criminal  minors.  *  Such  corporation,  by  its  officers  or  managers,  may  accept  the 
custody  of  such  minor  for  a  period  of  two  months  (to  be  further  extended  by 
the  court  or  judge  should  it  be  deemed  advisable),  and  should  said  minor  be 
found  incorrigible  and  incapable  of  reformation,  he  may  be  returned  before  the 
court  for  final  judgment  for  his  misdemeanor.  Such  charitable  corporation 
shall  accept  custody  of  said  minor  as  aforesaid,  upon  the  distinct  agreement  that 
it  and  its  officers  shall  use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instruction.  No  application  for  guard- 
ianship of  such  minor  by  any  person,  parent,  or  friend  shall  be  entertained  by 
any  court  during  the  period  of  such  suspension  and  custody,  save  upon  recom- 
mendation of  the  court  before  which  the  criminal  proceedings  are  pending  first 
obtained.  Such  court  may  further,  in  its  discretion,  direct  the  payment  of  the 
expenses  of  the  maintenance  of  such  minor  during  such  period  of  two  months,  not 
to  exceed,  in  the  aggregate,  the  sum  of  $25  (twenty-five  dollars,)  which  sum 
shall  include  board,  clothing,  transportation,  and  all  other  expenses,  to  be  paid 
by  the  county  where  such  criminal  proceeding  is  pending,  or  direct  action  to  be 
instituted  for  the  recovery  thereof  out  of  the  estate  of  said  minor,  or  from  his 

parents.  Such  court  may  also  revoke  such  order  of  suspension  at  any  time. 
[New  section  approved  March  16,  1883;  Stats.  1883,  p.  377.] 


(511) 
Sec.  1389.  That  no  minors  in  the  employ  of  any  telephone  company,  special 
delivery  company,  or  association,  or  any  other  corporation,  or  person  or  persons, 
engaged  in  the  delivery  of  packages,  letters,  notes,  messages  or  other  matter, 
shall  be  assigned  by  such  corporations,  or  person  or  persons,  to  hire  such  minors 
to  the  keepers  of  houses,  variety  theaters,  or  other  places  of  questionable  repute, 
or  to  other  persons  connected  with  such  places  of  questionable  repute,  nor  to  per- 
mit them  to  enter  such  places  of  illegal  or  questionable  calling;  that  this  law 
shall  apply  alike  to  managers,  superintendents,  and  agents  of  such  corporations, 
and  to  be  enforced  against  them.  Any  person  violating  the  provisions  of  this 
act  shall  be  guilty  of  a  misdemeanor.  [New  section  in  effect  March  15,  1887; 
Stats.  1887,  119.] 

(512) 
Sec.  1390.  Upon  an  information  or  presentment  against  a  corporation,  the 
magistrate  must  issue  a  summ*ons  signed  by  him,  with  his  name  of  office,  requir- 
ing the  corporation  to  appear  before  him,  at  a  specified  time  and  place,  to  an- 
swer the  charge,  the  time  to  be  not  less  than  ten  days  after  the  issuing  of  the 
summons. 


(512) 
Sec.  1391.     The   summons   must  be   substantially   in   the   following   form: 
"County  of  (as  the  case  may  be.) 

"The  People  of  the  State  of  California  to  the  (naming  the  corporation) : 
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"You  are  hereby  summoned  to  appear  before  me  at  (naming  the  place),  on 
(specifying  the  day  and  hour),  to  answer  a  charge  made  against  you  upon  the 
information  of  A  B  (or  the  presentment  of  the  grand  jury  of  the  county,  as 
the  case  may  be),  for  (designating  the  offense  generally).       Dated  at  the  city 

(or  township)  of  ,  this day  of  ,  eighteen  .     G  H,  Justice 

of  the  Peace,"  (or  as  the  case  may  be). 

<518) 
Sec.  1425.     Commissioners'   Amendment  unconstitutional. 


(519) 
Sec.  1427.     If  the  justice  of  the  peace,  or  police  justice,  is  satisfied  therefrom 
that  the  offense  complained  of  has  been  committed,  he  must  issue  a  warrant  of 
arrest,  which  must  be  substantially  in  the  following  form : 

"County  of . 

"The  People  of  the  State  of  California  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  state : 

"Complaint  upon  oath  having  been  this  day  made  before  me ^  (justice 

of  the  peace  or  police  justice,  as  the  case  may  b^)  by  C  D,  that  the  offense  of 
(designating  it  generally)  has  been  committed,  and  accusing  E  P  thereof;  you 
are  therefore  commanded  forthwith  to  arrest  the  above-named  E  F  and  bring 
him  before  me  forthwith,  at  (naming  the  place). 

"Witness  my  hand  and  seal  at ,  this day  of y  A.  D. . 

"A  B.^^ 

(524) 
Sec.  1446.     A  judgment  that  the  defendant  pay  a  fine,  may  also  direct  that 
he  be  imprisoned  until  the  fine  be  satisfied,  in  the  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  the  fine.     [Amendment  approved  March  7,  1874; 
Amendments  1873-74,  455.     In  effect  in  60  days.] 

(532) 
Sec.  1475.     The  writ  of  habeas  corpus  may  be  granted — 

1.  By  the  supreme  courts  or  any  justice  thereof,  upon  petition  by  or  on  behalf 
of  any  person  restrained  of  his  liberty  in  this  state.  When  so  issued  it  may  be 
made  returnable  before  the  court,  or  any  justice  thereof,  or  before  any  superior 
court,  or  any  judge  thereof. 

2.  By  the  superior  courts,  or  a  judge  thereof,  upon  petition  by  or  on  behalf  of 
any  person  restrained  of  his  liberty,  in  their  respective  counties.  [Amendment 
approved  February  18,  1880;  Amendments  1880,  p.  4.  In  effect  February  18, 
1880.] 

(541) 
Sec.  1510.     When  a  coroner  is  informed  that  a  person  has  been  killed,  or  has 
committed  suicide,  or  has  suddenly  died  under  such  circumstances  as  to  afford 
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a  reasonable  ground  to  suspect  that  his  death  has  been  occasioned  by  the  act  of 
another  by  criminal  means,  he  must  go  to  the  place  where  the  body  is,  cause  it 
to  be  exhumed  if  it  has  been  interred,  and  summon  not  less  than  nine  nor  more 
than  fifteen  persons,  qualified  by  law  to  serve  as  jurors,  to  appear  before  him 
forthwith,  at  the  place  where  the  body  of  deceased  is,  to  inquire  into  the  cause 
of  the  death. 


(542) 
Sec.  1511a.     Conmiissioners'  Amendment  unconstitutional. 


(542) 
Sec.  1511b.     Commissioners^  Amendment  unconstitutional. 


(542) 
Sec.  1512.  Coroners  may  issue  stibpoenas  for  witnesses,  returnable  forthwith, 
or  at  such  time  and  place  as  they  may  appoint,  which  may  be  served  by  any 
competent  person.  They  must  summon  and  examine  as  witnesses  every  person 
who  in  their  opinion,  or  that  of  any  of  the  jury,  has  any  knowledge  of  the 
facts,  and  may  summon  a  surgeon  or  physician  to  inspect  the  body,  and  give  a 
professional  opinion  as  to  the  cause  of  the  death. 


(543) 
Sec.  1514a.     Commissioners^  Amendment  unconstitutional. 


(543) 
Sec.  1515.  The  testimony  of  the  witnesses  examined  before  the  coroner's 
jury  must  be  reduced  to  writing  by  the  coroner,  or  under  his  direction,  and 
forthwith  filed  by  him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county.  [Amendment  approved  April  12,  1880;  Amend- 
ments 1880,  p.  35.     In  effect  April  12,  1880.] 


(544) 
Sec.  1520.     Commissioners'  Amendment  unconstitutional. 


(545) 
Sec.  1521.     Commissioners'   Amendment  unconstitutional. 


(550) 
Sec.  1541.     The  magistrate  must  annex  together  the  depositions,  the  search- 
warrant  and  return,  and  the  inventory,  and  return  them  to  the  next  term  of 
the  county  court  having  power  to  inquire  into  the  offenses  in  respect  to  which 
the  search-warrant  was  issued,  at  or  before  its  opening  on  the  first  day. 
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(550) 
Sec.  1541a.     Commissioners'   Amendment  unconstitutional. 


(558) 
Sec.  1573.     The  state  prison  is  under  the  charge,  control,  and  superintendence 
of  a  board  of  directors,  consisting  of  a  governor,  lieutenant  governor,  and 
secretary  of  state. 

(558) 
Sec.  1574.     In  case  of  a  vacancy  in  the  office  of  lieutenant  governor,  the 
president  pro  tem   of  the  senate  may  perform  the  duties  and  receive  the  com- 
pensation provided  for  the  lieutenant  governor. 

(558) 
Sec.  1575.     The  board  of  directors  are  to  receive  the  sum  of  seventy-five 
dollars  per  month  each,  for  expenses  incurred  by  them ;  in  addition  to  which  the 
lieutenant-governor  is  paid  the  sum  of  ten  dollars  per  day  for  each  day's  services 
rendered  in  the  performance  of  any  duty  at  the  prison. 

(558) 
Sec.  1576.     The  board  must  adopt  rules  and  regulations  for  the  discipline  of 
prisoners  and  the  government  of  the  prison,  which  rules  must  be  printed,  and 
copies  thereof  furnished  to  every  officer  appointed  by  the  board. 

(558) 
Sec.  1577.     The  board  may  appoint  a  warden,  clerk,  and  such  other  officers 
as  may  be  necessary  for  the  management  and  safekeeping  of  the  prisoners. 

(558) 
Sec.  1578.     The  clerk  must  keep  a  record  of  the  transactions  of  the  board, 
and  he  and  the  warden  and  other  officers  appointed  must  perform  such  other 
duties  as  are  required  by  the  board,  or  the  rules  and  regulations  adopted  thereby. 

(558) 
Sec.  1579.     The  warden  and  other  officers  appointed  must  make  a  monthly 
report  to  the  board,  which  must  contain  a  statement  of  business  done  and 
transactions  had  in  their  several  departments. 

(668) 
Sec.  1580.     The  board  must  keep  correct  accounts  of  all  funds  received  from 
proceeds  of  convict  labor,  and  appropriate  such  funds  to  the  maintenance  of  the 
convicts  and  to  the  payment  of  prison  expenses,,  and  must  make  a  full  report 


Amendments  to  Penal  Code.  55 

to  the  governor  on  the  first  Monday  of  each  August  next  before  the  assembling 
of  the  legislature,  which  report  must  contain  a  complete  statement  of  the  num- 
ber and  condition  of  the  prisoners  at  the  prison;  the  nxmiber  and  character  of 
officers  they  have  appointed,  and  the  monthly  pay  received  by  each;  the 
amount  of  expenses  incurred,  and  for  what;  the  amount  and  condition  of 
personal  property,  belonging  to  the  state,  connected  with  the  state  prison; 
and  the  actual  condition  of  the  buildings  and  property. 


(558) 
Sec.  1581.  The  authorities  of  the  state  prison  must  receive  into  the  prison 
any  person  convicted  of  an  offense  against  the  United  States,  and  keep  such 
person  in  solitary  confinement  or  at  hard  labor,  or  in  confinement  with  or 
without  hard  labor,  as  provided  in  the  order  of  the  court  pronouncing  sentence, 
imtil  legally  discharged,  the  United  States  supporting  such  convict,  and  paying 
the  expenses  of  the  execution  of  his  sentence. 


(558) 
Sec.  1582.  When  the  physician,  warden,  and  captain  of  the  yard  of  the  state 
prison,  after  an  examination,  are  of  opinion  that  any  prisoner  is  insane,  they 
must  certify  the  fact  under  oath  to  the  governor,  who  m^y,  in  his  discretion, 
order  the  removal  of  such  prisoner  to  the  insane  asylum.  As  soon  as  the 
authorities  of  the  asylum  ascertain  that  such  person  is  not  insane,  they  must 
immediately  notify  the  warden  of  that  fact,  and  thereupon  the  warden  must 
cause  such  prisoner  to  be  at  once  returned  to  the  prison,  if  his  term  of  imprison- 
ment has  not  expired. 

(558) 
Sec.  1583.    The  moneys  appropriated  by  the  legislature  and  the  proceeds  of 
the  labor  of  prisoners  constitute  the  state  prison  fund. 


(668) 
Sec.  1584.  The  moneys  in  the  state  prison  fund  are  applicable  to  the  payment 
of  the  expenses  of  the  prison,  and  the  salaries  of  the  directors  and  officers 
thereof.  The  expenses  and  salaries  must  be  audited  and  allowed  by  a  board 
of  examiners  of  state  prison  accounts,  consisting  of  the  attorney  general,  trea- 
surer, and  controller;  after  which,  upon  the  order  of  the  board  of  directors, 
the  controller  must  draw  his  warrant  on  the  treasurer  therefor,  and  the 
treasurer  must  pay  the  same  out  of  such  fund. 


(568) 
Sec.  1585.     The  board  of  directors  cannot  contract  any  debt  or  incur  any 
liability  binding  upon  the  state. 
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(558) 
Sec.  1586.  Sheriffs  delivering  prisoners  at  the  state  prisons  must  receive  all 
expenses  necessary  incurred  in  their  transportation,  and  also  a  just  and  reason- 
able compensation  for  their  own  cervices,  the  amount  of  the  expenses  and  com- 
pensation in  each  case  to  be  audited  and  allowed  by  the  board  of  examiners 
and  paid  out  of  any  moneys  in  the  state  treasury  appropriated  for  that  purpose, 
and  no  further  compensation  shall  be  received  by  sheriffs  for  such  transporta- 
tion or  services.  [Amendment  approved  April  9,  1880;  Amendments  1880, 
p.  81.     Repealed  all  conflicting  acts.     In  effect  April  9,  1880.] 


(558) 
Sec.  1587.  The  board  of  directors  are  hereby  authorized  and  required  to 
contract  for  provisions,  clothing,  medicines,  forage,  fuel,  and  other  supplies  for 
the  prison,  for  any  period  of  time  not  exceeding  'one  year ;  and  such  contract 
shall  be  given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if  the  price  bid  is 
a  fair  and  reasonable  one,  and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such  penal  sum  as  said  board  shall 
determine,  with  good  and  sufficient  sureties,  conditioned  for  the  faithful  per- 
formance of  the  terms  of  such  contract.  Notice  of  the  time,  place,  and  con- 
ditions of  letting  of  each  contract  shall  be  given,  for  at  least  four  consecutive 
weeks,  in  two  daily  newspapers  in  the  cities  of  San  Francisco  and  Sacramento; 
and  also  four  insertions  in  a  weekly  paper  published  in  the  county  in  which 
the  prison  is  situated.  If  all  the  bids  made  at  such  letting  are  deemed  unrea- 
sonably high,  the  board  may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  renew  the  advertisement 
until  satisfactory  contracts  may  be  had,  and  in  the  meantime  the  board  may 
contract  with  anyone  whose  offer  may  be  regarded  just  and  proper;  but  no 
contract  thus  made  shall  be  let  to  run  more  than  sixty  days,  or  shall  in  any  case 
extend  beyond  the  public  letting.  No  bids  shall  be  accepted  and  a  contract 
entered  into  in  pursuance  thereof,  when  such  bid  is  higher  than  any  other  bid 
made  at  the  same  letting  for  the  same  article,  and  where  a  contract  can  be  had 
at  such  lower  bid.  When  two  or  more  bids  for  the  same  article  are  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  considered,  may  by  them 
be  thought  best  for  the  interest  of  the  state,  or  may  divide  the  contract  between 
the  bidders,  as  in  their  discretion  may  seem  proper  and  right;  provided,  no 
contract  shall  be  given,  or  purchase  made,  where  either  of  the  board,  or  any  of 
the  officers  of  the  prison,  is  interested.  All  contracts  or  purchases  made  in  viola- 
tion of  this  section  shall  be  void.  [New  section  approved  February  24,  1874; 
Amendments  1873-74,  p.  467.     In  effect  in  sixty  days.] 


(558) 
Sec.  1590.     The  board  of  state  prison  directors  of  this  state  shall  require 
of  every  able-bodied  convict  confined  in  said  prison  as  many  hours  of  faithful 
labor  in  each  and  every  day  during  his  term  of  imprisonment,  as  shall  be  pre- 
scribed by  the  rules  and  regulations  of  the  prison,  and  every  convict  faithfully 
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performing  such  labor,  and  being  in  all  respects  obedient  to  the  rules  and  regula- 
tions of  the  prison,  or  if  unable  to  work,  yet  faithful  and  obedient,  shall  be 
allowed  from  his  term,  instead  and  in  lieu  of  the  commutation  heretofoie  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two  years,  four  months 
in  each  of  the  next  two  years,  and  five  months  in  each  of  the  remaining  years 
of  s^id  term;  provided,  that  any  such  convict  who  shall  commit  an  assault 
upon  his  keeper,  or  any  foreman,  officer,  or  convict,  or  otherwise  endanger  life, 
or  by  any  flagrant  disregard  of  the  rules  of  the  prison,  or  any  misdemeanor 
whatever,  shall  forfeit  all  deductions  of  time  earned  by  him  for  good  conduct 
before  the  commission  of  such  offense;  such  forfeiture,  however,  shall  only  be 
made  by  the  board  of  directors,  after  due  proof  of  the  offense,  and  notice  to  the 
offender;  nor  shall  such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the  directors  shall  be  the 
sole  judges.  The  name  of  no  convict  who  attempts  to  escape,  after  the  passage 
of  this  act,  shall  be  sent  by  the  state  prison  officials  to  the  governor  for  the 
commutation  herein  provided;  provided  further,  that  of  those  prisoners  en- 
titled to  their  discharge  at  the  date  of  the  passage  of  this  act,  by  virtue  of  the 
provisions  hereof,  not  more  than  one  shall  be  discharged  on  any  one  day,  and  the 
discharges  shall  be  made  in  the  order  in  which  they  would  have  occurred  if  this 
act  had  been  passed,  April,  eighteen  hundred  and  sixty-four.  [Amendment 
approved  March  29,  1878;  Amendments  1877-78,  p.  124.  In  effect  April  15, 
1878.1 


(558) 
Sec.  1591.  The  rule  of  commutation  fixed  in  the  preceding  section  is  to  be 
so  applied  as  that  any  refusal  to  labor,  a  breach  of  the  prison  rules,  or  other 
misconduct,  works  a  forfeiture  of  the  credits  of  time  thus  earned,  or  such  part 
of  it  as  the  warden  or  resident  director  may  determine,  subject  to  confirmation 
or  rejection  by  the  board  of  directors,  on  appeal  by  the  prisoner.  Unless  the 
board,  on  appeal,  at  its  first  session  thereafter,  rejects  the  forfeiture,  it  is  con- 
firmed. Credits  once  forfeited  cannot  be  restored  except  by  the  board,  and  then 
only  when  circumstances  render  such  restoration  urgently  necessary.  The  above 
provisions  apply  to  all  persons  now  imprisoned  in  the  state  prison,  and  the 
commutation  must  be  computed  from  April  fourth,  A.  D.  eighteen  hundred  and 
sixtv-four. 


(558) 
Sec.  1592.  The  board  may  make  such  rules  and  regulations  as  may  be  neces- 
sary to  carry  into  effect  the  provisions  of  this  chapter,  and  may  declare  and 
establish  a  proper  scale  or  rate  of  debits  and  credits  for  good  conduct  or  mis- 
conduct, which  shall  accompany  the  rules  of  discipline  of  the  prison,  and, 
in  a  book  to  be  kept  for  that  purpose,  must  cause  to  be  entered  up,  at  the  end 
of  each  month,  the  result  of  credits  to  which  each  prisoner  may  be  entitled,  and 
on  the  first  dav  of  each  month  announce  such  result  to  the  prisoners.  Every 
contractor  employing  convict  labor  must  keep  a  similar  record  of  the  conduct 
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of  all  prisoners  employed  by  him,  and  submit  the  same  for  inspection  to  the 
board  at  the  end  of  each  month,  who  must  take  the  same  into  consideration  in 
making  up  their  decision. 


(558) 
Sec.  1593.  At  the  end  of  every  month  the  board  must  report  to  the  gov- 
ernor of  this  state  the  names  of  all  prisoners  whose  terms  of  imprisonment  are 
about  to  expire  by  reason  of  the  benefits  of  this  chapter,  giving  in  such,  report 
the  terms  of  their  sentences,  the  date  of  imprisonment,  the  amount  of  total 
credits  to  the  date  of  such  report,  and  the  date  when  their  service  would  ex- 
pire by  limitation  of  sentence.  The  governor,  at  the  expiration  of  the  term 
for  which  any  prisoner  has  been  sentenced,  less  the  number  of  days  allowed  and 
credited  to  him,  must  order  the  release  of  such  prisoner,  by  an  order  under  his 
hand,  addressed  to  the  warden  of  the  prison,  in  such  mode  and  form  as  he  may 
deem  proper,  and  with  or  without  restoration  to  citizenship, according  to  his  dis- 
cretion. 


(558) 
Sec.  1594.  The  board  must  grant  and  enter  up  in  favor  of  such  prisoners 
whom  they  may  deem  worthy,  by  reason  of  good  conduct  and  industry,  during 
the  twelve  months  prior  to  the  fourth  day  of  April,  A.  D.  eighteen  hundred  and 
sixty-four,  the  credits  authorized  by  section  fifteen  hundred  and  ninety,  not 
exceeding  thirty  days,  the  same  to  be  deducted  from  the  term  of  their  im- 
prisonment. 


(558) 
Sec.  1595.  The  board  must  report  to  the  legislature,  at  each  regular  session, 
the  names  of  any  persons  confined  in  the  state  prison,  who,  in  their  judgment, 
ought  to  be  pardoned  and  set  at  liberty  on  account  of  good  conduct  or  unusual 
terms  of  sentence,  or  any  other  cause  which,  in  their  opinion,  should  entitle 
such  prisoners  to  a  pardon.  Whenever  the  legislature,  by  a  majority  of  both 
houses,  recommend  to  the  governor  that  any  or  all  of  the  persons  reported  be 
pardoned  by  him,  he  may  thereupon  pardon  such  prisoners. 


(560) 
Sec.  1603.  When  there  is  no  jail  in  the  county,  or  when  the  jail  becomes 
unfit  or  unsafe  for  the  confinement  of  prisoners,  tjie  county  judge  may,  by 
a  written  appointment  filed  with,  the  county  clerk,  designate  the  jail  of  a  con- 
tiguous county  for  the  confinement  of  the  prisoners  of  his  county,  or  of  any 
of  them,  and  may  at  any  time  modify  or  annul  the  appointment. 
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(560) 
Sec.  1605.  When  a  jail  is  erected  in  the  county  for  the  use  of  which  the 
designation  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  confinement 
of  prisoners,  the  county  judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity  for  the  designation  has 
ceased,  and  that  it  is  revoked. 

(562) 
Sec.  1615.     Commissioners'  Amendment  unconstitutional. 
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